RECENT QUESTIONS AND NEGOTIATIONS! 


By THE HONORABLE CHARLES E. HUGHES 
Secretary of State of the United States 


It is an especial privilege to appear before the members of the Council 
of Foreign Relations because of their notable endeavor to facilitate an in- 
telligent appreciation by our people of policies and action in the field of 
foreign affairs. Not only have you provided a forum but in establishing a 
quarterly review under highly competent direction you have made one of the 
most helpful contributions to a better understanding of foreign relations than 
has ever been made by private enterprise. The need is obvious. 

I see among you those who have won eminence by sound judgment and 
exceptional facility in mastering facts, yet you constantly realize, I am 
sure, what slight opportunity you have for any but the hastiest considera- 
tion of the more difficult problems of the day so far as they lie outside 
your professional activities, and how impossible it is to reach any satisfac- 
tory independent conclusion unless you are aided by earlier special studies 
or by some experience which gives you background and perspective. Even 
then the old experience may be merely a trap to hold the mind in the clutch 
of preconceptions when it should be free for new excursions and impressions. 
If those in our community who are highly favored by training and variety 
of contacts are encountering such difficulties, what shall be said of the great 
host of our people—shrewd, fair-minded, but busy, preoccupied with the 
exigencies of the competitive struggle and living in the midst of strident 
appeals and multiplying allurements. With countless organizations we 
especially prize the few, such as yours, that seek the careful opinion, the 
sober matured judgment—an effort prosecuted, as your editors have said, 
with “a broad hospitality to divergent views” but none the less controlled 
by a sense of values and of responsibility. 

It seems to me that I can make no better use of this occasion than to speak 
on certain recent questions and negotiations with which I have not been able 
to deal in other addresses. I shall not confine myself to a single topic and, 
although the various subjects of my remarks tonight are not directly con- 
nected with each other, I trust that taken with what I have previously said 
they will aid you in obtaining a conspectus of the present state of our foreign 
relations. The point of view of the responsible officer is not that of the 
debater or the reviewer; others may discuss, he must act on his best 
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judgment. In most instances, when all the circumstances have been care- 
fully considered, he is likely to feel that there is a certain inevitableness in 
that action. But I am here simply to report, not to claim agreement or 
challenge criticism. 

Questions arising from the smuggling of intoxicating liquors.—Foreign 
nations are naturally tenacious of their rights upon the high seas, and, on 
the other hand, our Government can not look with indifference upon the 
attempts of hovering vessels, claiming the protection of foreign flags, il- 
licitly to introduce their cargoes of liquors into the commerce of the United 
States. This Government must use every proper means to put a stop to this 
illegal traffic. It should be remembered, however, that authority with re- 
spect to the high seas can not be effectively conferred by acts of Congress 
if these are in contravention of international law, even though such legisla- 
tive acts as municipal law would govern the decisions of our own courts. 

Where international rights and obligations are involved, controversies 
not otherwise adjusted would naturally come before an international arbi- 
tral tribunal whose decisions would be governed by international law and 
would not be controlled by municipal law. This principle was explicitly 
recognized in the recent decision by Chief Justice Taft, as arbitrator in the 
controversy between Great Britain and Costa Rica, where the Chief Justice 
illustrated the point that, while in our system an act of Congress might for 
municipal purposes repeal a treaty, the United States could not thus get rid 
of an international obligation which would continue and would be enforced 
by an international arbitral tribunal. The Chief Justice said: 


This is not an exceptional instance of an essential difference between 
the scope and effect of a decision by the highest tribunal of a country 
and of an international tribunal. The Constitution of the United 
States makes the Constitution, laws passed in pursuance thereof, and 
treaties of the United States the supreme law of the land. Under that 
provision, a treaty may repeal a statute and a statute may repeal a 
treaty. The Supreme Court can not under the Constitution recog- 
nize and enforce rights accruing to aliens under a treaty which Congress 
has repealed by statute. In an international tribunal, however, the 
unilateral repeal of a treaty by a statute would not affect the rights 
arising under it and its judgment would necessarily give effect to the 
treaty and hold the statute repealing it of no effect. 


The Government of the United States has repeatedly asserted that the 
limits of territorial waters extend to three marine miles outward from the 
coast line. This has been asserted by our Government in making claims 
upon other Governments. With respect to Spain’s claim of jurisdiction 
over the waters adjacent to Cuba, Secretary Seward wrote to the Spanish 
minister as follows: 


It can not be admitted, nor indeed is Mr. Tassara understood to 
claim, that the mere assertion of a sovereign, by an act of legislation, 
however solemn, can have the effect to establish and fix its external 
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maritime jurisdiction. His right to a jurisdiction of three miles is 
derived, not from his own decrees, but from the law of nations, and 
exists even though he may never have proclaimed or asserted it by any 
decree or declaration whatsoever. He can not, by a mere decree, ex- 
tend the limit and fix it at six miles, because if he could, he could in the 
same manner, and upon motives of interest, ambition, or even upon 
caprice, fix it at ten or twenty or fifty miles, without the consent or 
acquiescence of other powers which have a common right with himself 
in the freedom of all the oceans. Such a pretension could never be 
successfully or rightfully maintained. . 

In view of the considerations and facts which have been thus pre- 
sented, the undersigned is obliged to state that the Government of 
the United States is not prepared to admit that the jurisdiction of 
Spain in the waters which surround the island of Cuba lawfully and 
rightfully extends beyond the customary limit of three miles. 


Secretary Fish, writing to the British Minister in 1875, said: “‘We have 
always understood and asserted that, pursuant to public law, no nation can 
rightfully claim jurisdiction at sea beyond a marine league from its coast.” 
And Secretary Evarts, in a communication to the Minister of Spain, con- 
cerning the visitation and firing upon certain American vessels near Cuba 
in 1880, said: ‘‘The Government must adhere to the three-mile rule as the 
jurisdictional limit, and the cases of visitation without that line seem not to 
be excused or excusable under that rule.” The general principle was thus 
stated by the Supreme Court of the United States in the recent case of the 
Cunard Steamship Company v. Mellon (262 U. 8. 100, 122): “It now is 
settled in the United States and recognized elsewhere that the territory 
subject to its jurisdiction includes the land areas under its dominion and 
control, the ports, harbors, bays, and other inclosed arms of the sea along 
its coast, and a marginal belt of the sea extending from the coast line out- 
ward a marine league, or three geographic miles.” 

In the Bering Sea arbitration it was held that the United States had no 
jurisdiction in the Bering Sea fisheries beyond the three-mile limit and in 
the case of the British schooner Sayward the United States was required to 
compensate Great Britain for interfering with its sealing operations outside 
the three-mile limit. The American-British Claims Arbitration Tribunal 
in December, 1920, awarded damages against the United States on account 
of the interference by officers with the British vessel Coquitlam because of 
transfer of cargo off the Pacific coast outside the three-mile limit. 

It is quite apparent that this Government is not in a position to maintain 
that its territorial waters extend beyond the three-mile limit and in order to 
avoid liability to other governments, it is important that in the enforcement 
of the laws of the United States this limit should be appropriately recog- 
nized. It does not follow, however, that this Government is entirely with- 
out power to protect itself from the abuses committed by hovering vessels. 
There may be such a direct connection between the operation of the vessel 
and the violation of the laws prescribed by the territorial sovereign as to 
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justify seizure even outside the three-mile limit. This may be illustrated 
by the case of ‘hot pursuit’? where the vessel has committed an offense 
against those laws within territorial waters and is caught while trying to 
escape. The practice which permits the following and seizure of a foreign 
vessel which puts to sea in order to avoid detention for violation of the laws 
of the state whose waters it has entered, is based on the principle of necessity 
for the “effective administration of justice.” (Westlake, Part I, p. 177.) 
And this extension of the right of the territorial state was voted unani- 
mously by the Institute of International Law in 1894. 

Another case is one where the hovering vessel, although lying outside 
the three-mile limit, communicates with the shore by its own boats in viola- 
tion of the territorial law. Thus Lord Salisbury said, with respect to the 
British schooner Araunah, that Her Majesty’s Government were “of opin- 
ion that, even if the Araunah at the time of the seizure were herself outside 
the three-mile territorial limit, the fact that she was, by means of her boats, 
carrying on fishing within Russian waters without the prescribed license 
warranted her seizure and confiscation according to the principles of the 
municipal law regulating the use of those waters.’’ A case similar to this 
was that of the Grace and Ruby (283 Fed. 476). 

It will be noted that in the case of the Araunah it was the vessel herself 
that was deemed subject to seizure outside the three-mile limit, and not 
simply her small boats, and this was manifestly because of the direct con- 
nection between the conduct of the vessel and the violation of the law of 
the territory. It may be urged with force that this principle should not be 
limited to the case of the use by the vessel of her own boats, where she is 
none the less effectively engaged, although using other boats, in the illegal 
introduction of her cargo into the commerce of the territory. Such a case 
was that of the Henry L. Marshall, recently decided by the Circuit Court of 
Appeals of the Second Circuit (292 Fed. 487-488). The Marshall, a vessel 
sailing under British registry, in 1921 obtained clearance from the Bahama 
Islands laden with a cargo of intoxicating liquors. She had two clearances, 
both dated the same date, signed by the same collector of revenue, one of 
which stated that she had cleared for Halifax with the cargo in question and 
the other that she had cleared for Gloucester, Mass., in ballast. 

The same collector furnished two bills of health, simply differing as to 
destination. It was abundantly proved that the real object and only busi- 
ness of the Marshall was to peddle liquor along the coast of the United 
States and particularly did she pursue her vocation while lying from nine to 
ten miles off Atlantic City and sent liquor on shore pursuant to previous 
arrangements made in the United States by motor boats. She was seized 
outside the three-mile limit and condemned. Circuit Judge Hough, speak- 
ing for a unanimous court, after referring to the case of the Grace and Ruby, 
said: ‘The difference between the facts there presented and those at bar is 
that, instead of arranging to unload and deliver the cargo of the schooner 
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by, through, or with some assistance from the schooner’s crew or equipment 
(as in the case cited), the whole matter was performed by a previous ar- 
rangement with those controlling the Marshall but with small boats that 
did not belong to the schooner and were not even partially manned by men 
from her crew. But it is just as true in this case as it was in the case of the 
Grace and Ruby, that ‘the act of unlading, although beginning beyond the 
three-mile limit, continued until the liquor was landed.’ ” 

The vessel was thus found to be engaged, not in the exercise of her ad- 
mitted rights upon the high seas, but in unlawfully unloading her cargo into 
the territory of the United States, in “an actual introduction of a part 
thereof into the commerce of the United States’”’ contrary to its laws. It 
should be added that while the British Government originally made a pro- 
test in this case, it was finally withdrawn upon the ground that the vessel 
was not of bona fide British registry, and it should be said that in this with- 
drawal the British Government did not acquiesce in the principle of the 
ruling. In view, however, of the historic practice of nations in the protec- 
tion of their territory from the violation of their laws by hovering vessels, 
the United States Government can not admit that the accepted rules of 
international law preclude such action as that taken in the circumstances 
of the Marshall case. 

But it is apparent that, whatever measures this Government may believe 
that it is free to adopt in accordance with the principles of international 
law, these, so far as they are practicable, are far from adequate to meet the 
exigency; and, further, the diplomatic history of the United States reveals 
the fact that maritime powers, including the United States itself, are highly 
sensitive to attempts by foreign authorities to seize their vessels on the high 
seas in time of peace. In each case of seizure there are likely to be serious 
questions of fact and law, and at any time there may be collisions of author- 
ity which would be embarrassing to friendly relations. It is precisely in 
matters of this description, where the sense of grievance and resentment 
are so easily aroused, that the effort should be made to reach an international 
agreement suited to the case. We need to put the measures that are 
required for the adequate enforcement of our laws on an impregnable 
basis and to invite and secure the friendly cooperation of the maritime 
powers. 

Again, foreign powers have complained of what they regard as a departure 
from international comity through the maintenance of the present restric- 
tions of law under which their vessels are not permitted to enter our waters 
or call at our ports if they have cargoes of liquors on board, although these 
may be kept under seal and are not to be delivered within the territory of 
the United States. Nations who fully appreciate our authority, and our 
right to enforce our own policy, can not understand such a restriction which 
interferes with their trade with countries other than our own. They can 
not understand why a ship from a foreign port with a cargo consigned to 
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another foreign port is unable even to traverse our waters, or to visit our 
ports, because the cargo on board, which is destined for other countries, is 
of the sort we do not wish for our own. In this situation there is the plainest 
opportunity for a fair agreement not in derogation of our principles but to 
aid in their proper enforcement—not only without the slightest departure 
from, but with a manifest increase in, the safeguards required for our pro- 
tection against the introduction of intoxicating liquors. 

Accordingly, negotiations have been undertaken to reach an appropriate 
international agreement upon this subject and I am happy to say that such 
an agreement has been concluded with Great Britain today. There are 
other Powers which I believe are quite ready to act in a similar way. This 
will be a long step toward removing causes of irritation and it is precisely 
as we remove such causes that we shall really make progress in furthering 
the interests of peace. 

It is hardly necessary to observe that there is no intention on the part of 
this Government to violate, in the negotiation of such agreements, the pro- 
visions of the Constitution. The purpose is to facilitate their enforcement. 
I know there are some who have expressed doubt whether such an interna- 
tional agreement can be made under our Constitution. This doubt I do 
not entertain. As the Supreme Court of the United States has said, “It 
is not lightly to be assumed that in matters requiring national action, a 
power which must belong to and somewhere reside in every civilized gov- 
ernment is not to be found.”’ (Missouri v. Holland, 252 U.S. 415, 433.) It 
would be most extraordinary if the United States were in such a situation 
that such causes of international friction could not be removed by an exer- 
cise of the treaty-making power which in no way impaired the efficacy of our 
policy, but, on the other hand, greatly aided in preventing the illicit intro- 
duction of intoxicating liquors. 

But, viewing the question in its technical aspect, it is quite sufficient to 
point out that the eighteenth amendment has expressly confided to the 
discretion of Congress the determination of penalties and forfeitures, and it 
is manifest that this discretion can be competently and wisely exercised in 
maintaining the morale of enforcement and in providing that just and 
adequate enforcement which does not interfere with the appropriate free- 
dom of commerce, an interference with which would serve no interest of the 
United States, but would be to its most serious injury. Congress in the 
exercise of its discretion is undoubtedly entitled to protect the substantial 
interests of the country. Congress has already appreciated this authority 
and has acted accordingly in excepting from penalties and forfeitures transit 
through the Panama Canal, an exception which the Supreme Court in its 
recent decision has fully recognized as being within the competency of 
Congress. What Congress has thus done can equally be accomplished 
through the treaty-making power, which, under adequate restrictions, may 
put such cargoes as those to which I have referred, not destined for our 
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ports or to be delivered within the United States, in the same status as those 
passing through the Panama Canal. 

Mexican relations.—Recently, in connection with the centenary of the 
Monroe doctrine, I have had occasion to review our policy with respect to 
the Republics of this hemisphere, and I wish at this time merely to add a 
word as to our relations with Mexico. It is unnecessary for me to describe 
the difficulties of the past thirteen years. Turmoil and internecine strife 
produced political and economic instability and disregard of international 
obligations. We had the friendhest feelings for the people of Mexico and 
were sensible of their desire for social and political betterment, but revolu- 
tionary tendencies and chaotic conditions made it impossible to find a sound 
basis for intercourse. At last, under General Obregon’s administration 
there was a restoration of stability; commerce and industry began to regain 
confidence; there was a hopeful endeavor to put the finances of the country 
on a better footing; provision was made for the payment of the foreign debt. 
When it appeared that there was a disposition to discharge the obligations 
which are incident to membership in the family of nations, this Government 
was glad to recognize the existing Government of Mexico and to resume 
diplomatic relations. 

Two claims conventions were at once concluded—a special convention 
relating to claims arising from revolutionary disturbances, and a general 
convention dealing generally with the claims of the respective States and 
their nationals. Diplomatic relations were resumed and these conventions 
were concluded last September; the special convention has received the 
assent of the Mexican Senate and the general convention is about to be 
acted upon by that body. Both conventions have been submitted to the 
Senate of the United States 

After this happy result had been achieved, and as we were looking forward 
to a period of quiet and to opportunities of advantage to both peoples, 
suddenly there was an attempt to overthrow the established Government 
of Mexico by violence. It is plain that the purpose of those engaged in this 
enterprise of arms is simply to determine by forcible measures the succession 
to President Obregon. It is not a revolution instinct with the aspirations 
of an oppressed people; it is a matter of personal politics. It is an effort to 
seize the presidency; it means a subversion of all constitutional and orderly 
procedure. The contestants, seeking to overthrow the established govern- 
ment, have taken possession of certain portions of the Mexican territory 
and either are claiming tribute from peaceful and legitimate American com- 
merce or are attempting to obstruct and destroy it. 

In these circumstances the established Mexican Government asked the 
Government of the United States to sell to it a limited quantity of arms and 
munitions. The request was one which could not be ignored; it had to be 
granted or denied. This government had the arms and munitions close at 
hand; it did not need them and could sell them if it wished. If the request 
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had been denied, we should have turned a cold shoulder to the government 
with which we had recently established friendly relations and, whatever ex- 
planations we might make, we would in fact have given powerful encourage- 
ment to those who were attempting to seize the reins of government by 
force. The refusal to aid the established government would have thrown 
our moral influence on the side of those who were challenging the peace and 
order of Mexico, and we should have incurred a grave responsibility for the 
consequent disturbances. In granting the request, there was no question 
of intervention, no invasion of the sovereignty of Mexico, as we were acting 
at its instance and were exercising our undoubted right to sell arms to the 
existing government. Nor was there any departure from the principle 
involved in President Harding’s policy as to the sale of arms. 

That particular declaration was simply a feature of our well-known 
general policy as to the limitation of armaments. It is our fixed purpose that 
our surplus war equipment should not be employed in encouraging warfare 
by fostering militarism and the building up of the competitive armaments 
that threaten the peace of the world. It in no way precludes us from fur- 
nishing arms to aid in the putting down of insurrectionary attacks upon 
public order in a neighboring state whose peaceful development is especially 
important to us. Indeed, one of the grounds upon which, under President 
Harding’s administration, this Government declined to become a party to 
the Convention of Saint Germain relating to the traffic in arms was that the 
convention not only left the signatory governments free to supply each 
other with arms ad libitum but prevented the sale of arms to governments 
not signatory, and it was then pointed out that this would prevent our 
government from selling arms to our neighboring republics not parties to 
the convention, however necessary that course might be to the maintenance 
of stability and peace in this hemisphere. 

As the question is obviously one of expediency, each case rests on its own 
facts. So far as precedents are concerned, we have followed rather than 
departed from them. In standing for constitutional procedure and frowning 
upon attempts to conduct political campaigns by force of arms we create 
no precedent that embarrasses us. Many of our people are solicitous with 
respect to the contribution of the United States to the cause of peace. That 
duty and privilege begin at home. In aiding stability in this hemisphere, 
in throwing our influence in an entirely correct manner in favor of the 
development of constitutional government and against unwarrantable up- 
risings, in protecting the legitimate freedom of commerce, we are making 
the greatest contribution directly within our power, and in accord with our 
established traditions and manifest interest, to the cause of world peace. 
This hemisphere should be the exemplar of peace, and we look with confi- 
dence to the creation of a unity of sentiment of the American republics 
against resort to the brutal arbitrament of force in political controversies. 
To this end the United States gladly gives its cooperation. 
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The Near East, Turkey—Let me now direct your attention to affairs in 
the Near East. The events of the past few years have created a new situa- 
tion, and the difficulty in clarifying present problems is largely due to the 
fact that so many of our people discuss them in terms which belong to the 
past. While there was some consideration of Turkish questions in 1919, 
and certain inquiries were prosecuted, it was not until 1920, after the Aus- 
trian and Bulgarian treaties had been disposed of, that the Allies definitely 
took up the Turkish treaty. This treaty, called the Treaty of Sevres, was 
signed in August of that year. Its terms were severer than those of the 
European peace treaties, not only depriving the Turks of vast territories but 
imposing upon them an even greater measure of foreign control than had 
been the case before the war. In spite, however, of the Allied occupation 
of Constantinople, the Greek occupation of Smyrna and its hinterland, 
and the French occupation of Cilecia, the Turks refused to ratify the treaty. 
The Allies were not in a position to compel them to do so. 

As one of the results of the Great War, a new spirit of nationalism and a 
desire for freedom from outside control had made itself felt in the Near East. 
Nowhere had the evangel of self-determination found a more eager response. 
The nationalistic movement was particularly significant in Turkey. That 
this movement had often been accompanied by violence is not to be wondered 
at, although it is nonetheless to be regretted. The outcome of the move- 
ment in Turkey was the establishment of a government which claimed the 
right to be dealt with as sovereign and which by its military achievements 
made good that claim. 

As early as January, 1920, the so-called Turkish National Pact had been 
voted by the Ottoman Parliament which was then assembled at Constan- 
tinople. This pact set forth the aspirations of the Turks and later was 
adopted by the National Assembly at Angora as summarizing the object of 
the Turkish Nationalist movement. Among its provisions was the fol- 
lowing: 

Article VI. It is a fundamental condition of our life and continued 
existence that we, like every country, should enjoy complete inde- 
pendence and liberty in the matter of assuring the means of our devel- 
opment, in order that our national and economic development should 
be rendered possible and that it should be possible to conduct affairs 
in the form of a more up-to-date regular administration. 


For this reason we are opposed to restrictions inimical to our devel- 
opment in political, judicial, financial, and other matters. 


In March, 1921, the Allied Powers clearly appreciated that it would be 
impossible, short of armed allied military intervention in Turkey, to impose 
the Treaty of Sevres. It would seem that at no time was such armed allied 
intervention seriously considered, although from time to time certain of 
the Allied Powers gave a measure of support to the Greek forces in the hope 
that the latter would be able, through their victory over the Turks, to make 


4 
! 


238 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


possible the realization of the Sevres treaty at least in part. There were 
unsuccessful attempts to revise the treaty. At last the total defeat of the 
Greek forces and the withdrawal of the Greek army from Anatolia completely 
changed the situation to the advantage of Turkey and effected the elimina- 
tion of the Treaty of Sevres as a basis for negotiation. A victorious Turk- 
ish army being in complete control of Anatolia and threatening Constan- 
tinople, the Allied Powers intervened to bring about an armistice between 
Greece and Turkey which was signed at Mudania in October, 1922. The 
Lausanne conferences of 1922 and 1923 followed. 

The Allies frankly recognized that the situation of 1918 no longer existed 
and that after the stubborn resistance of the Turks, culminating in their 
recapture of Smyrna, it was impossible to dictate the terms of peace. A 
treaty was therefore negotiated in which the Turks ceded very considerable 
territories and for the first time in their history agreed to open the Straits 
not only to merchant ships but to foreign warships, but in which the Allies, 
on the other hand, agreed to renounce their historic capitulatory rights in 
Turkey. 

In 1919 and 1920 the question was directly presented to the Government 
of the United States as to the nature and extent of its participation in the 
political and territorial readjustments of the Near East. At that time the 
spokesmen for the Allied Powers at Paris suggested that the United States 
assume a mandate for Constantinople and Armenia. The former proposal 
was never presented for the consideration of the Congress, as it was clear as 
early as 1919 that the American people would not favor the assumption of 
a mandate over Constantinople, which would immediately and directly 
involve this Government in one of the most vexing political and territorial 
problems of the world—the storm center of historic rivalries and bitter 
contests. 

When the question of an Armenian mandate was formerly presented in 
1920 as a result of the action of the Allied representatives meeting at San 
Remo, the Congress declined to sanction it. It thus again became appar- 
ent that the United States Government was not prepared to intervene in 
Near Eastern affairs to the extent of assuming any obligations of a terri- 
torial character. This course was in accord with our traditional policy. 
The United States had taken no part in the Turkish settlements which 
were embodied in the treaties of Paris in 1856, of Berlin in 1878, or in those 
which followed the Balkan Wars of 1912 and 1913. Even during the World 
War we did not declare war on Turkey or take the initiative in breaking 
relations with that country, notwithstanding the serious provocation, from 
a humanitarian standpoint, of the extensive Armenian deportations. Pre- 
sumably it was felt that the policy then adopted was better calculated to 
enable the United States to exert its influence and to protect its interests 
so long as this country was not to join the military operations on the Near 
Eastern front. 
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If there ever was a time when we could have successfully intervened 
and have backed up our intervention by armed forces, it was early in 1919 
when we had a large army abroad and were in a position to prosecute such 
a policy if deemed advisable. But this opportunity passed. It should be 
added that, contrary to an impression which is somewhat widespread in 
this country, this Government, while it has always exerted its influence in 
a humanitarian way, has not assumed political obligations with respect to 
the Armenians or other Christian minorities in the Near East. Treaties 
concluded by other powers undertook, however, to deal with such questions. 
This Government took no part in the negotiation of the Treaty of Sevres. 

Such, then, was the situation prior to the year 1921. In developing our 
relations with the Near East subsequently, it was necessary to take into ac- 
count the established policy of the Government and at the same time to 
serve American interests and humanitarian ends. It should also be remem- 
bered that a large part of the distress in the Near East has been caused by 
encouraging action which failed of adequate support. At various times the 
Armenians and Greeks have been encouraged to take up arms, later to be 
left to their own devices. This Government, however, would not be justi- 
fied in promoting such a policy on the part of others which it was not pre- 
pared itself adequately to sustain. It has no mandate from the people to 
intervene by arms and thus to impose by force a solution of the problems of 
the Near East. And, for this very reason, it could not essay the réle of a 
dictator in order to determine how others should solve these problems. 

This, however, did not prevent this country from cooperating in a spirit 
of helpfulness and from bringing, as it has brought, its moral influence to 
aid in dealing with a situation of the utmost difficulty. This influence was 
brought to bear at the Lausanne Conference, where the efforts of the Amer- 
ican representatives undoubtedly contributed in no small degree to the final 
agreement upon provisions regarding the protection of minorities, the 
recognition of charitable, educational, and philanthropic institutions, the 
appointment of judicial advisers and the maintenance of equality of oppor- 
tunity. As I have said, a state of war had not existed between the United 
States and Turkey, and the course of events following the German War 
had reaffirmed the historic policy of refraining from intervention in political 
and territorial readjustments. Turkey had severed diplomatic relations 
with us in 1917, however, and these had not been resumed. But the formal 
conclusion of peace between the Allies and Turkey, entailing as it would 
the resumption of full diplomatic and consular relations, would leave the 
United States, unless appropriate action were taken, in a relatively disad- 
vantageous position. Accordingly, negotiations were undertaken between 
American and Turkish representatives which resulted in the treaty of 
amity and commerce and the extradition treaty signed on August 6 last. 

The treaty of amity and commerce followed very closely the Allied 
treaty without its territorial, political, and financial features. The United 
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States gained the same general rights and privileges as the Allies, including 
the freedom of the Straits, and like the Allies consented to the abrogation 
of the capitulations, that is, of the exercise of the ex-territorial rights in 
Turkey which the Turks regarded as in derogation of their sovereignty. 

In making this important decision the American representatives were 
obliged to take account of the following considerations. It was quite ap- 
parent that the only basis upon which negotiations could be conducted was 
that of most-favored-nation treatment and reciprocity. Either the Turks 
were to be dealt with on this footing or not at all. In these circumstances 
three courses were open to us: (1) To compel the Turks by force to give us 
better terms than the Allies; (2) not to negotiate at all; or (3) to negotiate 
with the Turks on equal terms as with a state enjoying an unqualified 
sovereignty. 

The first course was out of the question. However desirable the main- 
tenance of ex-territorial rights hitherto enjoyed might be, it was obvious 
that the public opinion of this country would not countenance a war for the 
purpose of maintaining them. Neither did it appear to be practicable to 
forego negotiations, in an attempt to maintain the status quo. After the 
armistice of 1918, we sent to Constantinople a high commissioner, with a 
naval detachment under his command, and in spite of his unofficial status 
in relation to the Turkish authorities he has succeeded in affording American 
interests appropriate protection. But this anomalous situation could not 
continue indefinitely. When the treaty of peace between the Allies and 
Turkey comes into effect, and diplomatic and consular officials of the Allied 
Powers return to Turkey, we should find ourselves in an extremely difficult 
position if action meanwhile had not been taken to regularize our own posi- 
tion, and in the absence of a treaty American interests in Turkey would be 
without adequate safeguards. In this event, the humanitarian interests 
which are closest to the American heart would suffer. It was also perfectly 
clear that no period of waiting would avail to secure for us exterritorial 
rights which on their part the Allies surrendered. 

In these circumstances, the only practicable course was to negotiate a 
treaty as with a fully sovereign state. If such a treaty falls short of ex- 
pectations, especially in that it acquiesces in the abrogation of the capitula- 
tions, it should not be forgotten that the only way to maintain the capitula- 
tions was to fight for them. It should also be borne in mind (1) that the 
Lausanne treaty is such a treaty as would be negotiated with any other 
sovereign state, (2) that it gives us the same rights as other countries will 
enjoy under the new régime, and (3) that by regularizing our relations with 
Turkey, now interrupted for nearly seven years, it will provide safeguards 
for American educational, philanthropic, and commercial interests in 
Turkey. 

Let me emphasize a further point. At no stage in the negotiations was 
the American position determined by the so-called Chester concession. 
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This had been granted before negotiations of our treaty with Turkey had 
been begun. This Government took no part in securing it; this Government 
made no barter of any of its rights for this or any other concession. Our 
position is a simple one. We maintain the policy of the open door or equal- 
ity of commercial opportunity; we demand a square deal for our nationals. 
We objected to the alleged concession to the Turkish Petroleum Company 
owned by foreign interests because it had never been validly granted, 
and in so doing we stood for American rights generally and not for any par- 
ticular interest. Opening the door for American nationals we give them 
impartial and appropriate diplomatic support in the assertion of what 
appear to be their legal rights, but without otherwise involving this Gov- 
ernment. 

During the course of our recent negotiations, the Department of State was 
in frequent consultation with those whose interests in Turkey it is its priv- 
ilege and duty properly to protect, particularly those whose humanitarian 
enterprises have long been established. They have clearly indicated their 
accord with the position that the present situation in Turkey should be 
frankly faced and that the Turkish authorities should have an opportunity 
to show that their expressed desire for American friendship and help and 
their willingness to protect American interests are sincere. It is on this 
basis that our policy toward Turkey is being developed. Let it be under- 
stood that Turkey, while insistent upon unqualified sovereign rights, does 
not reject the international obligations which are correlative to such rights. 
Let it also be appreciated that Turkey is not endeavoring to undermine our 
institutions, to penetrate our labor organizations by pernicious propaganda, 
and to foment disorder and conspiracies against our domestic peace in the 
interest of a world revolution. 

No one is more competent to speak on the subject of the treaty than Dr. 
James L. Barton, secretary of the American Board of Commissioners for 
Foreign Missions. Permit me to quote from his recent letter (November 
24, 1923): 

To say that I have followed with keen interest the making of this 
treaty and its fate up to the present time is to express but mildly my 
own feelings as well as the feeling of the American board and its friends. 
While the treaty does not contain all that we would like, yet I am sure 
I express the judgment of the officers of the American board and, so far 
as I know, the missionaries both on the field and here at home when I 
say that it is our earnest hope that the treaty will be ratified by the 
Senate and that without acrimonious debate. We are convinced that 
this is the best treaty that could be secured under the circumstances, 
but that it will furnish a basis for negotiations and for securing privi- 
leges not covered in the treaty. 

If the treaty should be rejected, I am convinced that the continuance 
of American institutions in Turkey, with their large invested interests, 
would be jeopardized. Under the treaty there are grounds for believing 

that they will be permitted to continue. I refer to educational, re- 
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ligious, medical, industrial, and philanthropic enterprises hitherto 
carried on by Americans, representing large American investments in 
Turkey. There are indications that the Government will look with 
increasing favor upon the continuation of these institutions and grant 
them enlarging privileges. This has already taken place in Smyrna, 
Tarsus, and at some other points. 


Let me add to this the statement of the distinguished educator, Dr. 
Caleb F. Gates, president of Robert College of Constantinople. After 
referring to the views of objectors, he says: 


Let us ask for a moment why it is that we have not made a treaty 
more in conformity with the wishes of so many of the American people. 
Is it because the American representatives were not skillful and allowed 
themselves to be outwitted by the Turks? The American representa- 
tives acquitted themselves exceedingly well; they gained the respect of 
their opponents as well as of the representatives of the Allied Powers. 
They came out of the conference with a reputation enhanced by the 
ability and fairness they had shown, and they gained for their country 
fully as much as the representatives of the Allied Powers gained for 
theirs. The Turks were determined to become sovereign in 
their own domain, and they were willing and prepared to fight in order 
to obtain this sovereignty while the Allies were not. Even those 
Americans who now denounce this treaty as unsatisfactory were 
determined that their country should not go to war over these ques- 
tions. It is the only kind of a treaty which could have been 
made under the circumstances, when one party knew exactly what they 
wanted and were ready to fight to obtain it, and the other party was 
not willing to fight, but still wished to retain the former conditions. 

. . As to the treaty itself, what does it give to us? It gives the 
good will of the Turks instead of their ill will. That is certainly worth 
something to all who live and work in Turkey. To them the treaty 
affords an opportunity to work out the problems which their life in 
Turkey presents and to exercise what influence they may possess in 
favor of the right. It still leaves an opportunity for missionaries and 
educators to try to make the principles of righteousness known and 
practiced in Turkey and it gives to business men a field for their legiti- 
mate activities. The schools and colleges established by 
Americans are carrying on their work and many of those that had been 


closed are reopening. 


In order to accord adequate protection to American interests in the Near 
East during the period following the Great War, the Department of State 
has maintained its representatives throughout this area and a naval force 
has been stationed in Near Eastern waters since 1919. Until October, 1922, 
this force consisted of from three to nine destroyers with various other craft 
from time to time. When news was received of the Smyrna disaster 12 
additional destroyers were immediately dispatched, arriving in Turkish 
waters during October of that year. These vessels have been of inestimable 
service to the representatives of the Department of State and to all American 
interests in the Near East. Through their radio they have furnished com- 
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munication when no other means were available. They have transported 
American missionaries, philanthropists, relief workers, and business men, 
saving days and weeks of time when no other adequate means of transpor- 
tation were available. They have assisted in the evacuation of refugees 
and they have been instrumental in serving manifold humanitarian pur- 
poses. It is a pleasure to commend the admirable work that has been 
performed by the officers and men of these vessels. 

Mandated territories—Under the recent peace settlement between the 
Allied Powers and Turkey, the Arab portion of the former Turkish Empire 
is detached from Turkey. In Syria a mandate is being exercised by France 
and in Palestine by Great Britain, while in Mesopotamia a native kingdom 
is being developed under British guidance. These territorial changes have 
made it incumbent upon the United States to readjust its treaty relations 
which, with respect to these territories, were formerly controlled by our 
treaty with Turkey. In its correspondence with the British and French 
Governments in relation to these territories, this Government has made 
clear its position that the changed situation is a consequence of the common 
victory of the Allied and Associated Powers over Germany, and that in view 
of its relation to this victory the United States is entitled to insist that no 
measure could properly be taken which would subject the United States to 
discrimination, or deprive its nationals within these territories of equality 
of treatment with the nationals of any other power. 

The rights of states which are members of the League of Nations are set 
forth in the terms of the French mandate for Syria and of the British man- 
date for Palestine, respectively. As the United States is not a member of 
the League of Nations, separate agreements are being negotiated with Great 
Britain and France under which the United States is to secure in these 
territories all rights and privileges enjoyed by states which are members of 
the League of Nations. Under these treaties American interests would be 
adequately safeguarded. There has been a development in Mesopotamia 
along slightly different lines, in view of the establishment of an Arab gov- 
ernment with which Great Britain has concluded a treaty, and as soon as 
this situation has been further clarified this Government will not fail to take 
proper steps to regularize its relations with the appropriate authorities of 
Irak with a view to the protection in Mesopotamia, as in Syria and Palestine, 
of American interests. 

Persia.—The Persian Government more than a year ago sought the aid 
of American experts in the reorganization of their finances. While this 
Government could not assume any responsibility in this matter, it was glad 
that the services of competent American citizens could be secured, and a 
financial mission accordingly proceeded to Persia and for the past year has 
been rendering important expert aid, as Persian officials, to the Persian 
ministers in reorganizing the financial administration of the country. While 
this is not an official mission of this country in any sense, it has helped to 
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cement the relations between the two countries, making more firm the ties 
of mutual friendship and esteem. 

Greece—The death of the late King Alexander of Greece was followed 
in December, 1920, by the return to Athens of Constantine. In accordance 
with the usual practice in the case of monarchical countries, the Greek 
representative in Washington tendered new letters of credence the accept- 
ance of which would have constituted formal recognition of the new govern- 
ment. In view of the special circumstances which attended Constantine’s 
return to Athens, it was deemed important, before according recognition, 
to take into account not only the part that Constantine had played in the 
war but also the policy of the new régime with regard to the acts and obliga- 
tions of its predecessor and the attitude of the associates of the United 
States in the war. With respect to Constantine’s attitude toward the en- 
gagements of the former government, there was for a time an uncertainty 
whether Constantine considered the government of King Alexander as a 
de jure government. This was important, for if the Government of the 
United States had extended recognition it might have put itself in a position 
of acquiescing in a possible review of the acts of King Alexander’s Govern- 
ment which had borrowed substantial sums from the United States. It 
will also be recalled that none of the principal Allied Powers recognized 
Constantine subsequent to his return. 

So far as the records indicate, these considerations controlled the policy 
of the United States Government during the period subsequent to Con- 
stantine’s return and prior to March, 1921. Upon the change of adminis- 
tration the question arose whether there was a sufficient reason for changing 
this policy and for taking a course of action different from that followed by 
the Allied Powers. Other considerations had intervened making affirma- 
tive action in the matter of recognition undesirable. Constantine developed 
a militaristic policy in Asia Minor, in which Greece was already engaged, 
by which he desired to justify his hold upon the throne. 

Separate action by the United States at this time could hardly have been 
interpreted otherwise than as an expression of sympathy and support by 
this Government for this policy of Constantine and as an indirect participa- 
tion in the politics of the Near East which it was desired to avoid. The 
wisdom of refusing recognition was indicated by the overthrow of Constan- 
tine when Greek military plans in Asia Minor failed, an overthrow which 
was attended by a complete revolution. It will be recalled that Constan- 
tine fled the country and that his prominent supporters and cabinet min- 
isters were arrested and after summary trials were executed. The British 
Government, which previously had maintained a chargé d’affaires in Athens, 
although not recognizing Constantine, withdrew this representative, while 
the representatives of other powers, including that of the United States, took 
occasion to interpret to the Greek authorities the unfortunate impression 
which the execution of the Greek ministers had caused. 
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The régime which succeeded that of Constantine was frankly based on 
military power and did not regularize its position by holding elections. 
Meanwhile the negotiation of a treaty of peace between the Allied Powers, 
Greece and Turkey, was undertaken at Lausanne, and it seemed undesirable, 
pending the conclusion of these negotiations, for the United States to take 
separate action in the matter of recognition. 

The situation has now materially changed. The Lausanne negotiations 
have been concluded, peace has now been ratified by Greece and Turkey, 
and elections were held in Greece on December 16, 1923. These elections, 
it is hoped, will result in the establishment of a government which will en- 
able this Government to extend formal recognition. The fact that recogni- 
tion has not been extended during the past three years does not indicate an 
attitude of unfriendliness toward the Greek people. What American agen- 
cies have done in assisting the refugees in Greece is clear evidence to the 
contrary, and this humanitarian work could not have been carried out more 
effectively even if formal relations had been resumed, thanks to the initia- 
tive of American agencies and the helpful cooperation of the Greek authori- 
tes. 

Egypt.—I should not omit the mention of the recognition of Egypt, 
where we have had a minister for a considerable time, and whose minister in 
turn we are now receiving. We have a deep interest in the most cordial 
relations with Egypt and it is interesting to note that the Egyptian Govern- 
ment has been anxious to take advantage of the facilities offered in this 
country for perfecting the technical education of Egyptian students, par- 
ticularly along lines of trade and engineering. A group of students came 
to the United States a year ago and other similar student missions are now 
on their way. 

In conclusion, I may say that the new spirit of the Near East must be met 
sympathetically, not by arms, not by attempts at dictatorship or by meddle- 
some interventions, but by candor, directness, and just appreciation of 
nationalistic aims and by a firm but friendly insistence upon the discharge 
of those international obligations, the recognition of which affords the only 
satisfactory basis for the intercourse of nations. In this way the Orient 
and the Oecident may find ground for cooperation and for the maintenance 
of peace sustained by the reciprocal advantages of cultural relations. 
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AN INTRODUCTION TO THE HISTORY OF 
INTERNATIONAL LAW! 


By Baron 8S. A. Korrr 


Professor of Political Science and History, School of Foreign Service, 
Georgetown University. 


I. THE ANCIENT WORLD 


For a long time writers on international law took it for granted that the 
subject of their studies was a relatively recent product of modern civiliza- 
tion, and that the ancient world did not know any system of international 
law. If we go back to the literature of the nineteenth century, we can find a 
certain feeling of pride among internationalists that international law was 
one of the best fruits of our civilization and that it was a system which dis- 
tinguished us from the ancient barbarians. Some of these writers paid 
special attention to this question of origins and endeavored to explain why 
the ancient world never could have had any international law.” 

As time went on, however, and modern historical investigations were 
constantly and persistently digging deeper into the past ages, this theory 
had to be considerably altered and finally discarded. Many interesting 
studies have appeared, some concerning Greece,’ others relating to more 
ancient times, but all of them bringing to light a whole mass of material 
which confirms the exact opposite point of view, namely, that the ancient 
world knew very well the meaning of international relations and was making 
use of an elaborate system of institutions, well developed and firmly estab- 
lished. The laws of Hammurabi, the excavations and papyri of Egypt, the 
tablets of Babylonia and Assyria, etc., brought us an abundance of material, 
so that there can be no more doubt on the question. These results may be 
summed up in a short sentence: as soon as there developed a cultural center 
of a certain level of civilization, a state of some prominence, there grew up 
simultaneously relations with the outside world that soon took the shape 


1 This article is based upon the first of a series of lectures on ‘‘The Historical Develop- 
ment of International Law from the Seventeenth Century,” delivered by the author before 
the Academy of International Law at The Hague. This lecture was delivered on July 16, 
1923, and was the first lecture delivered before the Academy, which was formally opened 
in the Peace Palace on July 14, 1923. (See editorial in the October, 1923, number of this 
JOURNAL, Vol. 17, page 746.)—EbitTor. 

? Laurent is probably the most prominent representative of that school of thought. This 
point of view was defended also by Th. Martens, on whose famous text book more than one 
generation of lawyers based their education. 

3 Sir Paul Vinogradoff, Outlines of Historical Jurisprudence, Vol. II. 
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of a whole system of institutions. In other words, such a system was the 
necessary consequence of any civilization and was as old as human culture 
in general. One matter of importance must be remembered in this con- 
nection: the ancient peoples of Asia or Africa were well acquainted with 
international relations and law. Further, there is another striking conse- 
quence: the careful analysis of these relations of different ancient civiliza- 
tions reveals a remarkable similarity in their main lines of development. 
Take, for example, the history of ambassadorial missions, the question of 
extradition of fugitive criminals, the protection of certain classes of foreign- 
ers, and, above all, the sanctity of international contracts. In the growth 
of all these institutions identical principles prevail everywhere, in Sumer or 
Thebes, in Nineveh or Athens, and down to Rome. 

The explanation of the mistake of our teachers of the nineteenth century 
is a very simple one. They were not acquainted with the history of the 
ancient civilizations. In their time that branch of historical research was 
hardly started; most facts concerning those bygone ages were absolutely 
unknown. Martens or Wheaton, Laurent or Coleman Phillipson, thus 
invariably commenced their detailed investigations with the Treaty of 
Westphalia, 1648. Today they seem dilettante, naively convinced that 
international law was a product of modern times only. New horizons have 
been opened to us, new vistas have been disclosed into the past ages, that 
compel us to change our point of view and accept new methods of research. 
We have now some excellent works concerning the ancient world. For 
instance, Marcus Niebuhr Tod, International Arbitration among the Greeks, 
Oxford, 1913; A. Reader, L’arbitrage international chez les Hellenes, 1912; 
E. Taubler, Imperium Romanum: Studien zur Entwicklungsgeschichte des 
Rémischen Reichs, Staatsvertriige, 1913; von Scala, Die Staatsvertrdge des 
Altertums, Leipzig, 1898. But most important are the first attempts of 
generalization in this field, of summing up the results of recent historical in- 
vestigation, by Chybichovski, Vinogradoff and Rostovsteff, who give us an en- 
tirely new and intensely interesting picture of ancient social and political life.‘ 

Thus, under the influence of these new studies, our point of view concern- 
ing the historical development of international relations and law has neces- 
sarily but drastically changed. We know now that it is not our civilization 
that created these institutions, but that every civilization possessed whole 
systems of them; that they are first a necessary product of social life, and 
secondly, that they had everywhere many traits in common and do not be- 
long exclusively, as was formerly supposed, to Europe. It is to be regretted 
that these first attempts have not yet been followed by a general treatise 
drawing attention to the modern historical investigations of ancient epochs 
and showing the gradual growth of institutions of international law and of 
their great and guiding principles. 

‘ Chybichovski, Antikes Vélkerrecht; Vinogradoff, Outline of Historical Jurisprudence, 
Vol. II, 1923; M. Rostovtseff, American Historical Review, January, 1921. 
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The fact that the fundamental principles of international intercourse 
always were and are even in our day identical all over the world proves their 
inward, potential strength and vitality. But at the same time this also 
justifies the theory that international law is a necessary consequence of any 
civilization. 

If we glance at the contents of those ancient systems of international 
law, we easily become aware of two things. First, that in this domain 
there always existed a distinct predominance of moral ideas or conceptions; 
those moral ideas conquer and subdue brute force and firmly control it. 
Secondly, that the fundamental principles are not so many in numbers. 
Among them the most important one is the principle of international obli- 
gations, the sanctity of the international contract, binding the state or 
nation, king or people. Another one concerns the establishment of channels 
of communications between two or several states and governments, growing 
into a law of embassies, with moral and legal guarantees for ambassadors 
and envoys from one country to another. 

Thus gradually became established and mutually recognized certain ways 
of international behavior, certain customs and usages, relating in particular 
to war and its conduct. The binding force of all these international obliga- 
tions has remained exactly the same since the times of Rameses or Murdoc, 
Pericles and Cicero, to those of Napoleon, George V of England or the Tsars 
of Russia. The mere fact of neighborly cohabitation creates moral and 
legal obligations, which in the course of time crystallize into a system of 
international law. In other words, the latter grows up and develops in 
exactly the same way outside of the state, as legal institutions form and 
crystallize inside the state,—from the mere fact of the social life of man. 

We must mention, however, one important exception. At certain his- 
torical periods one civilization or one people seem to develop so rapidly 
and outgrow their environment to such an extent that their relations with 
the outside world are no longer normal; their acquired superiority in many 
respects weighs heavily over their neighbors. 

This leads to two conclusions, namely, that a certain principle of equality 
is of the essence of international relations and law; and further, that when 
such a state of equality does not exist, international relations acquire cer- 
tain unusual characteristics. We find examples of such exceptional his- 
torical periods in the history of Greece and more so in Rome. Surrounded 
by “barbarians,” neither Greece nor Rome could acknowledge the principle 
of equality, and in consequence their international relations possessed some 
very special traits. This explains, incidentally, why the writers of the 
nineteenth century were partly right when they pointed out the absence in 
Rome of normal international relations. They were wrong, however, in 
exaggerating this and denying the existence of any international law at all. 

The other point concerning the principle of equality has a much greater 
theoretical value. It implies that international relations thrive and inter- 
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national law crystallizes normally only in those epochs when there existed 
simultaneously two or several states or nations possessing more or less equal 
cultural standards. Only among relatively equal states does the sanctity 
of international obligations, which, as we saw, is the moral foundation of all 
international law, find a guaranteed existence and recognition. Egypt, for 
instance, had Babylonia as partner; in the case of Greece, we see the exist- 
ence of inter-state relations and federations. 

Let us glance at the recent discoveries concerning Sumer, dating back to 
the fourth millennium s.c. Among them was a treaty signed by King 
Entemena regulating the boundaries between his Kingdom of Lagash and 
the neighboring one of Ummah. According to this international agreement 
an umpire or arbiter was appointed in the person of another king, Misilim 
of Kish. Thus we see that a whole legal system already existed in those 
distant ages, weil developed and often used, a system in which we find in- 
cluded arbitral proceedings, which constitute one of the most advanced 
institutions of international law. The history of Egypt provides several 
other examples of the same kind. The famous treaty of Rameses II, con- 
cluded in 1280 B.c. with the vanquished king Hattusili of the Hittites, is 
the best known case. This was not only a treaty of peace imposed on a 
vanquished opponent, but an alliance for future cooperation, establishing 
in addition a complicated system of extradition of political refugees, which 
also show us highly developed conceptions of international law. 

Dating from a later period were the treaties of the Cretans in the Medi- 
terranean, the Mitanis of Mesopotamia, the Phoenicians, Philistines, 
Hebrews, and many other peoples of Asia Minor. The excavations of Tel-el- 
amarna proved to be a veritable treasure for the study of the international 
relations of those civilizations. The culture of these peoples must have 
been very high. This is confirmed by the voluminous diplomatic corre- 
spondence and by the existence of so many mutual agreements and treaties. 
The latter would be the pride of any foreign office. 

One more point should be mentioned concerning this ancient epoch. 
The system of international law of those days found its sanction in religion. 
Law and religion were invariably closely bound together. According to 
the conception of the ancients, they belonged to the same domain of morals. 
Every treaty or agreement, every institution involving an international 
obligation, had its counterpart in some sort of religious sanction. The 
outward expression of this we find in religious formulas or ceremonies, 
meant to impress the people and bind the kings and their governments. 
Most prominent in this respect was the réle played by the religious oath, 
taken by the contracting Powers at the conclusion of an obligation. The 
force and stability of international agreements by these means were per- 
haps even better guaranteed than in our times. They certainly were in no 
way less effective or less binding than in the succeeding periods of the his- 
tory of civilization. 
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II, GREECE 


As in the case of preceding ancient civilizations, the historians of interna- 
tional law doubted or denied the existence of such institutions in the his- 
tory of Greece. Recent scientific investigations have also challenged this 
point of view. The works of M. N. Tod, A. Reader, Chybichovsky, and 
Vinogradoff® have shown that Greece had institutions of international re- 
lations and law. This was the natural result of her intense commerce and 
constant interrelations outside, as well as inside, of the community of in- 
dependent, but simultaneously interdependent, Greek cities. There is no 
special object in making any distinction between these two forms of inter- 
relations of the Greek cities among themselves, on the one hand, and with 
the outside world, Asia Minor, Northern Africa or the Black Sea colonies, 
on the other; their essence and fundamental principles were always the 
same. 

We must remember that there existed at all times an economic interde- 
pendence between the different Greek cities, in Europe, as well as in Asia 
and Africa. Thus, for instance, wealthy and prosperous Attica, having 
poor soil, badly needed food importation; other cities or communities had 
to provide her with the necessary corn supplies. The exchange of com- 
mercial goods and products was always intense among Greek cities, trade 
was prosperous, citizens were easily and frequently moving from one place 
to another. This led to the establishment of all sorts of legal institutions 
for the protection of foreigners, of certain agencies abroad, of special mis- 
sions sent out to conduct legal or diplomatic transactions, ete. Thus there 
grew up mutual obligations, treaties and contracts, as well as permanent 
channels of diplomatic intercourse. 

In consequence of their high standard of civilization and finely developed 
moral sense of justice, the Greeks had no difficulty in accepting and further 
developing the fundamental principles of international relations of the 
ancient world: the idea of the sanctity of treaty obligations and the necessity 
of having regularly established channels of communication, embassies or 
missions abroad. The person of an ambassador was inviolable and pro- 
tected by law and custom; he enjoyed special “extraterritorial”’ privileges, 
as the municipal law could not reach him, and so forth. In all these cases 
we have merely the further logical development of institutions created, ac- 
cepted and established by the ancient world. The only thing that must be 
added is that in Greece they were better guaranteed and more elaborately 
worked out. 

In practice, however, the Greeks went much further than the Egyptians 
or Babylonians; they created in addition to the old institutions many new 
ones. This was in part the case with the protection of foreigners and of 
their interests. Thus, for instance, we find in Greece special guardians of 


5 Cf. the works cited above, but especially Sir Paul Vinogradoff, op. cit., Vol. I. 
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hospitality, the proxenot, who functioned in the fifth century as consuls, 
entrusted sometimes even with diplomatic functions. But they were in- 
variably citizens of the town where they lived and worked, and not outsiders 
nor citizens of the town which they represented. Further, there were es- 
tablished special courts for handling the jurisdiction over foreigners, the 
zenicon dicasterion, with their presiding judges, the zonodicoi. The pole- 
marchos is another instance of an official who cared for foreigners. All of 
these officials were there to protect foreign rights and interests, administer- 
ing justice to the outsiders and non-citizens. 

We must also mention the development of the institution of extradition 
of criminals which acquired in this period very definite legal forms. But, 
as in the preceding centuries, reprisals and self-help were still frequent; 
they were looked upon as a common and quite legitimate means; mutual 
raids, attacks and devastation often befell not only opponents, but quite 
innocent neighbors, just as in the family, aggressiveness produced attacks 
not only against faulty relatives, but also against unsuspecting outsiders. 
Such breaches of law and contract cannot be cited, however, as proof of the 
non-existence of law or contract in general. 

Gradually there developed one important consequence, namely, the gen- 
eralizations of law, the general rules of common law, that are so useful to 
the present-day historians for the interpretation of Greek public life. One 
must remember in this connection that all those theories and ideals were in 
close relationship with the religious and literary life of the epoch; they were 
invariably closely interwoven and mutually influenced one another. 

Finally, we must point out one more important institution of international 
law which found in Greece a wonderful development—the political federa- 
tions, like the Amphictionic League. With the idea of federation there 
came a better understanding of another institution, that of arbitration. It 
is interesting to note that, just as at present, there existed no real sanction 
for either; they were always founded on a mutual agreement and on a clear 
understanding of the painful consequences that would necessarily follow 
the breaking of such contracts. 

The intense and constant intercourse between the Greek city-states 
called forth necessarily the detailed development of ambassadorial relations; 
a whole system gradually crystallized to define and protect those relations, 
the organs as well as their functions. It was recognized everywhere that 
the envoy had a specially privileged position; his person was inviolable and 
sacred, his status abroad was protected by the principle of extraterritoriality ; 
he was exempt from municipal and local laws and taxation, and so forth. 
And again, the sanction of these institutions was more moral than legal, but 
just as safe as in our day. 

Unfortunately, there came one of those great storms that periodically 
Sweep the world, tearing down well established and flourishing civilizations. 


* Cf. Scala, op, cit., and Tod, op. cit. 
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The Peloponesian War seemed to have uprooted the whole Greek culture; 
force triumphed over moral ideals and many of the old institutions seemed 
to have perished forever. The Greek civilization crumbled to pieces and 
went down in ashes under the Persian onslaught. And yet,—as time went 
on, like a phoenix out of these ashes, the civilizing ideals and principles arose 
once more in a new world and with new strength. The French aptly call 
them “Les idées civilisatrices,”’ ideals that inspire life and create its moral 
stamina. Another empire, more practical and more powerful, was des- 
tined to carry on the cultural influences of the ancient world and Greece. 

But even during the worst period of devastation and warfare, certain 
influences of international institutions were felt nevertheless. We can cite, 
for example, the sanctity of the sepulchre, recognized even by the barbari- 
ans, the protection of those refugees who sought safety in temples, where 
the enemy’s vengeance could not reach them. 


III. ROME 


Rome in many ways inherited the ideals and principles founded by the 
preceding civilizations, though the Roman conception of international re- 
lations was somewhat different from that of the Greeks. It was more 
primitive, simple and elementary. And the reason for this difference is 
that Rome was surrounded by neighbors far inferior in civilization and cul- 
ture, mostly hostile, and who looked upon the Romans only as conquerors 
and oppressors. It was not without good reason that the Romans called 
these tribes and peoples hostis. In consequence, the relations of Rome 
with the outside world were mostly inimical. There was constant war be- 
tween them and there was absent one very important element of interna- 
tional law: the equality of the contracting states. That is why most of the 
Xoman alliances were concluded on the basis of a foedus inaequalis. 

Moreover, there appeared another important consequence. The Romans 
tried to justify their aggressiveness by making the distinction between just 
and unjust wars. Later on, in the following epoch of the Middle Ages, this 
distinction played a most important réle. The just wars were those com- 
menced by Rome and carried on according to her own religious formulas 
and moral ideas. Hence, the motives of a war could now be judged and 
criticized, whereas previously they were accepted as mere facts. 

The Roman system of international relations and principles on which 
these relations were based was embodied in the well-known jus fetiale, 
interpreted and applied by the fetial college (Collegium Fetialum). There 
existed elaborate ceremonies for the declaration of war. In a later period 
(fifth century), however, these ceremonies gradually deteriorated and dis- 
appeared. War was only the ultima ratio, the last means, to be used only 
if all others failed or were inaccessible. Further, there existed many cere- 
monies and formalities in connection with the sending of ambassadorial 
missions. The envoy’s work abroad, his reception at home, in Rome, his 
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rights and privileges, the principle of extraterritoriality, etc., all were regu- 
lated by the fetial law and sanctioned by religious rituals. Much attention 
was paid to the forms of concluding treaties with other states or peoples; 
special sacramental formulas were used, often very complex and intricate. 
Occasionally Rome made use of this complexity of her international law to 
find a way out of some disagreeable treaty and thus took a mean advantage, 
getting rid of an understanding by invoking a breach of formulas. It was 
considered quite just to fool the barbarians in this way. The Romans 
firmly believed that the gods took a personal part in the conduct of inter- 
national relations, protecting Rome from the barbarians. The most inter- 
esting and impressive ceremony was certainly that of the reception of 
foreign ambassadors, on a platform (the grecostasis) specially built for the 
purpose, where the foreign envoys had to await the arrival of the Senate. 

Many internationalists of the nineteenth century believed that the whole 
system of international relations and law of the Romans was embodied in 
a special system known as the jus gentium. Historical investigations 
proved, however, that the latter was nothing else but the Roman civil law 
applied to the special circumstances concerning the foreigners and the out- 
side non-Roman world. With the remarkable growth of Rome there de- 
veloped foreign commercial relations, bringing to Rome hosts of foreigners. 
They came for trade and enjoyment in steadily increasing numbers. The 
Romans were thus forced to deal with a numerous and heterogeneous element 
of strangers, to whom they endeavored to apply their civil law institutions. 
A special functionary was created, the praetor peregrinus, to administer this 
new law, as distinct from the praetor urbanus, who administered the civil 
law to the Roman citizen. As time went on the praetor peregrinus, meeting 
all sorts of individual difficulties, began to insert new additions, new inter- 
pretations, new ideas into the Roman civil law. This became a sort of 
comparative jurisprudence. Then there followed a gradual insertion of 
philosophical ideas, later explained and interpreted by legal teachers and 
philosophers. Such was, for instance, the school of stoics, with their theory 
of the jus naturae, the law of reason, by which they tried to explain the 
application of Roman law to foreign systems of law. 

The fundamental principles on which the new system was built were the 
old ones, of Roman civil law. The new influences and changes came how- 
ever from other nations. It was under these influences that the young jus 
gentium was crystallizing and growing up. For several succeeding cen- 
turies Roman law remained the essential skeleton, the main foundation on 
which and around which the new institutions were forming, and very nat- 
urally the influences were reciprocal. 

The famous Pax Romana with its tremendous powers of cultural conquest 
was the most important and potent source of influence in this domain. 
The principles of international intercourse, the institutions of international 
law, the ideals of international relations, all found in the Pax Romana the 
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main channel of expansion, spreading over the whole world as it was known 
in those days. 

Again, we see in this system two main ideas dominating above everything 
else. First, the idea of the sanctity of international obligations, implying 
that the international contract was binding on the power of the state, very 
similar in principle to the private contract concluded between two individual 
citizens. Secondly, there was firmly established the idea of the necess- 
ity for channels of international communications, of special organs 
or institutions to carry on international relations. The first point 
implies the theory of international law, the second was the basis of its 
practice. 

In this latter respect very much was accomplished by the Romans, thanks 
to their masterful handling of legal and practical matters. The ambassa- 
dorial immunities, for example, were put into a clear system. Cicero de- 
fined it with his usual acuteness in the following manner: ‘‘ The inviolability 
of ambassadors is protected by divine and human laws; their person is 
sacred and inviolable not only between allies, but also during their sojourn 
among enemies.” It is really a remarkable picture of the ambassadorial 
institution of those days. The Romans sent their ambassadors, their 
nuntii, missi, legati, to many of their neighbors, whether conquered or allied, 
to the Franks, the Gauls, the Burgundians, etc. These ambassadors car- 
ried with them, of course, the Roman ideals of international relations, thus 
spreading the Roman influences into many parts of the world. The Roman 
envoys seldom had written instructions; the latter were usually given to 
them orally, but their appointment and departure to foreign lands were 
always accompanied by various ceremonies and sanctioned by certain re- 
ligous formulas. Their immunity was secured by a specially established 
wergeld, which was to be paid in cases of assassination, injury, or insult. 
Further, the barbarian nation which received a Roman ambassador was 
obliged to provide him with lodgings, take care of his provisions and food 
and give him a festive reception on his arrival. Reciprocally Rome re- 
ceived the ambassadors from other nations with special honors. For this 
purpose there existed in Rome a certain official, the magister officiorum, or 
master of ceremonies, who had to take care of the foreign envoys and pre- 
pare the reception. Some of the neighbors, later on, also established a 
similar office for the reception of Roman ambassadors. One thing, however, 
the Romans steadily declined to do, namely, to allow their envoys to pros- 
trate themselves before barbarian potentates or kings, as was the custom in 
many countries. This was perhaps the most prominent outward sign of 
Roman contempt of the barbarians, of their striking superiority over their 
neighbors. And yet, notwithstanding that superiority of law and culture, 
Rome was distinctly influenced by her dealings with the outside world. The 
Roman jus gentium acquired in this way important general human elements, 
becoming more flexible and of wider scope than the rigid civil law. This 
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phenomenon shows what an important réle international law and relations 
can play in the life of highly civilized nations. 


IV. THE MIDDLE AGES 


It was in the atmosphere of strong Roman cultural influences, but with 
an entirely different practical spirit, that the institutions of international 
law developed in the Middle Ages, gradually shaping themselves into a new 
system. 

Historians usually divide the Middle Ages into two periods—the first one 
from the fifth to the tenth centuries, called sometimes the Dark Ages, and 
the second one from the eleventh to the sixteenth centuries. 

It was during the first period that the new teachings of the Catholic 
Church began to assert themselves, under the leadership of a powerful per- 
sonality. Nobody had in this respect a greater influence than Pope Gregory 
VII, Hildebrand. His theory, known as the ‘‘Theory of the Two Sover- 
eignties,’”’ likened human life to the physical existence of the body. Just as 
in human life there existed the two elements, the soul and the body, so in 
the life of a people there was the spiritual element, which had to be directed 
and dominated by the church, and the temporal matters, controlled by the 
state. The church was personified by the Pope, the state by the Emperor, 
standing parallel to one another. This theory sometimes is also called the 
theory of the ‘Two Glaves,” both of them sovereign in their own domain. 

However, such an equality of two powers could not exist for any length 
of time. There was in the situation too great a temptation to one of getting 
the upper-hand over its neighbor. Sooner or later one of the two had to 
become the superior power and the other to succumb. That was only a 
natural consequence. Having established their influence equal to the state, 
the leaders of the church aspired to achieve a superiority over the state. 
The policy of the church under the leadership of several strong personalities 
began thus to assert itself. 

The first consequence of this policy was the claim of the Popes to the 
right to depose the Emperors, if they found it necessary in the interests of 
the church. Soon followed a second and equally important claim, the 
right to absolve the subjects of their oath of allegiance to the Emperor, in 
case the latter was in opposition to the church. This was a powerful 
weapon against the state, and soon brought forth a decided supremacy of 
the Popes over the Emperors. The outward sanction of this power was 
found in the ceremony of consecration of the Emperor, when he received in 
a most solemn way the religious blessings from the Pope. 

Out of this dual power, divided between church and state, there was 
bound to arise a dangerous friction. The first conflicts originated in the 
matter of investiture of bishops. The Popes naturally claimed the right 
of appointing the bishops. The Emperors protested and resisted appoint- 
ments of persons they did not like, considering such appointments to be an 
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interference in their own affairs. The most famous case of this sort was 
that of Henry IV. His failure to have things go his way is a good example 
of the great influence of the church in this matter. As is well known, Henry 
had to give in and beg pardon personally, standing barelegged in the snow 
in front of the Pope’s palace at Canossa (1076). Energetic Popes, with 
strong personalities, employed many other means to curb the will of kings 
and emperors, gradually subduing all possible resistance on the part of the 
temporal power to the will of the church. Such was for instance the mean- 
ing of some of the crusades organized by the Popes. Toward the end of 
that period, the supremacy of the Popes became unquestionable. 

But, of course, such constant strife between state and church was bound 
to create a strong feeling of dissatisfaction among educated and progressive 
elements of the population. Many enlightened citizens were, in conse- 
quence, trying to find a way out of the trouble by finding at least a theoreti- 
cal or philosophic solution of the problem. This in turn led to a conflict of 
ideas, which was a seemingly insoluble antinomy or contradiction. On the 
one hand, there were numerous and powerful processes of differentiation, 
church, state, and within the state the growing feudal system. It seemed 
at times that the political disruption within the state had no limit. But, 
on the other hand, there was an element that proved to be strong enough to 
hold together the weakening temporal power and weld European nations 
into larger units. This was the influence of the great civilizing ideals, 
‘des idées civilisatrices,’’ as the French call them: Christianity, intellectual 
renaissance, common civilization and international law. 

Many facts, already mentioned, called forth processes of differentiation; 
but others, likewise important, succeeded in keeping up the bonds of unity. 
Among the first ones, feudalism, with its endless wars and quarrels, led to 
an enormous increase in the number of states. Besides, the dominance of 
principles of private law called for constant changes; states were acquired 
and lost by purchase, marriage, inheritance, gifts or negotiations, changing 
hands as any piece of land and leading to wars, rivalries, jealousies, etc. 
But just here do we find the growth of opposite ideas, which forcibly led to 
agreements among the states and there soon appeared a great number of 
alliances and other international and inter-state combinations. This in 
turn produced the necessity of certain rules and usages which soon crystal- 
lized into a regular system of international law. A splendid example in 
point might be found in the history of the institution called ‘‘ Treuga Dei,” 
the Peace of God, proclaimed and often enforced by the Popes. As to 
systematized international law, we also have several instances of real 
codification that would make a good example for modern times. Such were 
the different medieval codes of maritime law, the Tables of Amalfi, the 
Consolato del Mare, the Venetian Code of 1255, the Laws of Visby. 

All this led to an interesting result: the gradual establishment of perma- 
nent ambassadorial missions among the European states. The initiative in 
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this matter is often attributed to the clever but ruthless Louis XI. It is 
said of him that, hating wars and realizing the dangers and risks of such 
militant enterprises, he preferred to play the political game, using in gen- 
eral more peaceful means and in particular diplomacy.’ Henry VII of 
England, and Ferdinand and Isabella of Spain, did exactly the same thing. 
Besides personal predilections and cleverness, there were other factors, too, 
calling for the same results and increasing, if not creating, the réle of am- 
bassadorial missions, transforming them gradually into a permanent insti- 
tution. Among these factors, the needs of inter-state commerce were 
always the strongest; and this is why the mentioned missions developed so 
rapidly in northern Italy among the many wealthy trading cities, like Ven- 
ice, Florence, Ravenna, etc. 

Unfortunately, the methods used in those days were far from attractive. 
Moral principles or ideals did not seem to play any réle whatever. We 
have a dreadful picture of this in the writings of Machiavelli, who firmly 
believed in the depravity of human nature and constructed his code of ad- 
vice to diplomatic agents accordingly. He thought that the fundamental 
principles of diplomacy were force and duplicity. One must not forget 
either that he had an enormous influence on his contemporaries; many of 
them took his advice as the gospel truth; diplomats carefully studied his 
writings and tried to follow his teachings. 

We can best appreciate this deplorable state of affairs if we compare 
Machiavelli with Grotius. How much higher and nobler the guiding 
principles of the latter seem in comparison with the views expounded in 
Il Principe and other books of Machiavelli. Money and bankers played 
also a very important réle in this diplomacy. The activities of Fugger, 
the most prominent among such bankers, are too well known to need special 
analysis. Money was lent to princes and for the purchase of their services 
and of their servility. 

Ye have a brilliant example of ‘diplomatic laws” of those days in the 
well-known Venetian Code. The enormous trade of Venice called for a 
permanent organization of a regular diplomatic service, and this in turn 
necessitated legal regulations. Hence there grew up a whole system of 
law, very peculiar in its details. For instance, the Venetian ambassadors 
were not allowed to take abroad their wives, for fear the latter would not 
be able to keep diplomatic secrets. They were carefully instructed to do 
all their work in the greatest secrecy possible; they could not receive any 
leaves of absence while on their missions, and consequently the latter were 
usually of very short duration, lasting three or four months only; later on 
this was extended to two years. The envoys were obliged to do their own 
cooking in order to avoid being poisoned; they were not allowed to accept 
any presents, nor could they own any property in the country to which they 


’ Louis is said to have had more than seventy diplomatic agents all over Western Europe, 
and very numerous secret agents and spies also working for his diplomatic purposes. 
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were sent; they had to report periodically to their government concerning 
their work and transactions, and were punished for conversing with other 
diplomats. These Venetian decrees were soon copied by other Italian city- 
governments. 

Thus, gradually and imperceptibly there grew up in the Middle Ages an 
entirely new system of permanent diplomatic missions. From casual and 
temporary embassies ad hoc, sent to negotiate a certain treaty or discuss a 
single question, these missions became permanent channels of communi- 
cation. This meant certainly a very great step forward. 

At the same time and under the influence of Louis XI, the French lan- 
guage began gradually to replace the Latin of former days, becoming thus 
the new means of diplomatic intercourse. With these two new institutions 
firmly established, we enter into a new epoch, the history of modern Europe. 

V. CONCLUSION 

The most important conclusion that we can draw from the above narra- 
tive is the apparently great age of international law. From the described 
facts we can infer that international law is as old as human civilization in 
general, and that it is really a necessary and unavoidable consequence of 
any civilization. Modern historical research goes far into the ages without 
having yet discovered the primeval start of human culture; the latter seems 
to recede constantly further back and with it the beginnings of international 
obligations. Further, a very interesting point to remember is the fact that 
all through the ages, international law keeps steadily its basic characteristics, 
notwithstanding the great changes that take place all over the world. This 
seems to be another strong proof that international law is an inherent 
corollary of civilization and invariably comes with any cultural development. 
It lifts the international institutions above questions of race, nationality or 
religion, showing and proving unmistakably their all-human qualities. They 
grow up gradually from custom and usage, similar to any other rule of law, 
but with this difference, that usually the rule of law develops inside the 
body politic, while international law grows up outside the state, binding the 
latter nevertheless in exactly the same way as an individual is bound by the 
rule of law in the state. 

From ancient times too the system of international law, equally as at 
present, covers two fields, the time of peace, when it chiefly develops under 
the influence of commercial relations, and the time of war, when by custom 
it grows up among belligerents. In both cases the essence of the system is 
identical, namely, the mutual recognition of obligations and the reciprocal 
observance of certain customs or usages. The antiquity of these institu- 
tions in either field cannot now be questioned. As a matter of fact, some 
of the more ancient civilizations have had better developed ideas of inter- 
national intercourse than the civilizations of later periods! 

The fundamental principle of international relations has been constantly 
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and everywhere the same, consisting in the mutual recognition of the sanctity 
of international obligations and contracts. It never made any difference 
whether such obligations were considered as binding the impersonal state or 
its chief representative, the king and ruler. In ancient times these two 
ideas, of state and ruler, were usually identical; and, just as today, the most 
difficult question seems to have been the one of sanctions. It was not easy 
at any time to bind the powerful states or conquering monarchs and make 
them keep their international contracts. Still, antiquity possessed per- 
haps better guarantees than more recent epochs in the great strength of re- 
ligious obligations and in the fear of the wrath of gods, which was much more 
real than in later days. 

The second no less important historical principle of international law was 
the recognition of the necessity of having regularly established channels of 
intercourse, through which the different international obligations and agree- 
ments had to be contracted and established. These channels and means 
of communication are also of the greatest antiquity; they are found at all 
times and among all civilizations. In creating these channels, usually 
called embassies, the states or rulers were bound first of all to recognize them 
on the principle of reciprocity; secondly, they were forced to respect them, 
establishing mutual guarantees for the safe conduct of international rela- 
tions, which invariably grew into systems of mutually recognized immuni- 
ties and privileges (like the idea of the personal immunity of envoys or 
ambassadors). 

Finally, out of such a mutual recognition of international obligations 
there grew up unavoidably a third important principle, the idea of a certain 
equality among the transacting and contracting states or rulers. And, 
though at times, as in the case of Rome, there seem to have existed excep- 
tions to this general rule, they do not disprove the theory and can be easily 
explained from the historical point of view by the tremendous advance in 
culture that the Roman state took in comparison with the surrounding 
world. Such epochs as the Roman were certainly exceptions. In normal 
times international relations developed among relatively equally civilized 
peoples, and thus always bore the unquestionable stamp of cultural and 
legal equality. It is only in the nineteenth century that this fundamental 
principle somehow gets lost under the influence of the diametrically op- 
posed idea of the hegemony of the great Powers. 


THE CODIFICATION OF INTERNATIONAL LAW* 


By JAMES Brown Scott 
President of the American Institute of International Law 


There are certain preliminary observations which should be made before 
we can take up the question of codifying international law or the method of 
codification, for without a correct understanding of certain matters, which 
may be considered fundamental, we may not know whether we are to deal 
with a system of law or a system of philosophy. As a matter of fact we are 
dealing with both, for law develops unconsciously or consciously in ac- 
cordance with the principles of philosophy. If the law of nations is to be 
considered law in the strict sense of the word, we must deal with it as a 
system of law. If, on the other hand, it is a system of philosophy rather 
than of law, we must deal with it as philosophy, and the point of approach 
and the method of treatment will be different. But, above and beyond 
law, we are dealing with justice, and with those principles of justice, which, 
expressed in rules of law, we call the law of nations. Justice is the source; 
the principles of justice applicable to the conduct of nations constitute the 
law of nations, and the rules of law based upon these principles change with 
conditions, or to meet new conditions, and form the body and substance of 
international law at any given period. 

Although our conceptions of justice may seem to change with time, place 
and circumstance, it can nevertheless be said that among the peoples and 
in the states of European civilization there is agreement as to justice and its 
principles, and that in the last few centuries there has been a general agree- 
ment upon those principles of justice, which, expressed in rules of law, form a 
safe and sure guide for nations in their mutual intercourse. 

There are many definitions of international law, due to the preoccupation 
of the authors or the point of view from which the subject is approached, but 
however they may differ in form they are yet one in substance, as it is evi- 
dent that in all of them we are dealing with a system of law. An eminent 
English lawyer, who had had experience in the conduct of international 
cases, asked in an address before the American Bar Association, in its session 
of 1896 at Saratoga: “What, then, is international law?” and he answered 
his own question in this way: “‘I know no better definition of it than that 
it is the sum of the rules or usages which civilized states have agreed shall 
be binding upon them in their dealings with one another.”’ Lord Russell, 
of Killowen, for it is of him we speak, was at that time Lord Chief Justice of 
England, and he naturally looked upon international law as a part of the 
law of England, for had not one of his most distinguished predecessors in his 


* English version of an address delivered in Spanish at the University of Habana, Feb. 
8, 1924. 
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high office said a century and a half earlier that the law of nations was “ part 
of the common law of England.” 

According to Lord Russell, international law was a series of rules or usages. 
Perhaps it would have been better to say, “‘usages of civilized states which 
had hardened into rules through repeated practice.’”’ Indeed, international 
law was expressly stated to be the law of Christian states, or the law of Euro- 
pean states, which at one time amounted to much the same thing. But 
with the discovery of America and the establishment of the American re- 
publies, if the word ‘‘ European” was to be used, it could only be in the sense 
that the states accepting it were of European origin or European civiliza- 
tion. At that time they were still Christian states, but with the awakening 
of the East, with the advent of China and Japan, it could no longer be said 
with propriety that the law of nations was the law of Christian states or of 
states of European origin. Hence in our day we have discarded limitations 
of origin, whether of religion or of geography, and international law is the 
law of civilized states. 

It is to be observed that in the definition of Lord Russell these civilized 
states have agreed that the rules and usages which he mentions, but does 
not define, should be binding upon them. This is properly so, because there 
is no superior among nations to impose a law as there is a superior power 
within a state. It may be a question whether even within a state law is 
imposed, but between states it cannot rightfully be imposed by any state or 
by any group of states. It is agreed to by the civilized states because, in the 
course of their experience, it has been found to be necessary to have their 
conduct determined and controlled by certain usages which by acceptance 
have become rules, the sum total of which, to use Lord Chief Justice Russell’s 
words, ‘form the body and the content of the law between nations.” 

This was the definition of a Chief Justice, not in the performance of his 
judicial duties, but speaking as a lawyer to his brethren of the American 
Bar. Some ten years later, another English lawyer, acting as Chief Justice 
of the Supreme Court of Hongkong, had occasion to consider international 
law in the decision of a case in his court and tried before him. In the argu- 
ments of counsel it had been insisted that the so-called ‘‘ Law of Nations” 
was not law in the strict sense of the word,—that it was apparently not bind- 
ing upon the court because of its lack of certain elements thought to be es- 
sential to law. It is better, however, to let Sir Henry Berkeley, the Chief 
Justice, state the objections and to reply to them in his own language. “It 
was contended,” he said, ‘‘on behalf of the owners of the Prometheus that 
the term ‘law,’ as applied to this recognized system of principles and rules 
known as international law, is an inexact expression, that there is, in other 
words, no such thing as international law; that there can be no such law 
binding upon all nations, inasmuch as there is no sanction for such law, that 
is to say, there is no means by which obedience to such law can be imposed 
upon any given nation refusing obedience thereto.”’ This is a fair statement 
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of the views of those who consider law as something imposed by a superior 
force—by physical power. The Chief Justice, however, did not share their 
views, and he gave the reasons: “‘I do not concur in that contention. In 
my opinion a law may be established and become international, that is to 
say binding upon all nations, by the agreement of such nations to be bound 
thereby, although it may be impossible to enforce obedience thereto by any 
given nation, party to the agreement.” 

Fortunately for us the Chief Justice did not leave the matter there; he felt 
that his statement required explanation and illustration. The objections 
went to the essence of law, and the answer which he gave therefore applies 


to all law, national or international: 


The resistance of a nation to a law to which it has agreed does not 
derogate from the authority of the law because that resistance cannot, 
perhaps, be overcome. Such resistance merely makes the resisting 
nation a breaker of the law to which it has given its adherence, but it 
leaves the law, to the establishment of which the resisting nation was a 
party, still subsisting. Could it be successfully contended that because 
any given person or body of persons possessed for the time being power 
to resist an established municipal law such law had no existence? The 
answer to such a contention would be that the law still existed, though 
it might not for the time being be possible to enforce obedience to it.! 


Let us turn from the lawyer addressing his brethren, and from the judge 
deciding a case, to the publicist, and among the many, I beg to refer you to 
the late William Edward Hall, whose treatise on international law is likely 
to be the great classic of the English-speaking peoples. He was of the 
generation of Lord Russell and of Sir George Berkeley, and a few years before 
them he had had occasion to consider the binding force of international law, 
the question of its observance and of its violation. In the preface to the 
third edition of his treatise, which appeared in 1889, he considered these ques- 
tions and he spoke as a prophet as well as a publicist. He contemplated the 
circumstances in which the rules of international law would be tried, tested 
and violated, but he was sure of the ultimate result. He said: 


Probably in the next great war the questions which have accumulated 
during the last half century and more, will all be given their answers at 
once. Some hates moreover will crave for satisfaction; much envy and 
greed will be at work; but above all, and at the bottom of all, there will 
be the hard sense of necessity. Whole nations will be in the field; the 
commerce of the world may be on the sea to win or lose; national ex- 
istences will be at stake; 1 2n will be tempted to do anything that will 
shorten hostilities and tend to a decisive issue. Conduct in the next 
great war will certainly be hard; it is very doubtful if it will be scrupu- 
lous, whether on the part of belligerents or neutrals; and most likely the 
next war will be great. But there can be very little doubt that if the 
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next war is unscrupulously waged, it also will be followed by a reaction 
towards increased stringency of law.? 


These predictions made on August 1, 1889, were verified to the letter by the 
war which broke out on August 1, 1914. There is every reason to believe 
that time will approve his conclusions for his psychology is as sound as his 
facts were correct. In any event, his views are consoling and they seem to 
be in process of realization. It is Mr. Hall speaking: 


In a community, as in an individual, passionate excess is followed by a 
reaction of lassitude and to some extent of conscience. On the whole 
the collective seems to exert itself in this way more surely than the 
individual conscience; and in things within the scope of international 
law, conscience, if it works less impulsively, can at least work more 
freely than in home affairs. Continuing temptation ceases with the 
war. At any rate it is a matter of experience that times, in which in- 
ternational law has been seriously disregarded, have been followed by 
periods in which the European conscience has done penance by putting 
itself under straiter obligations than those which it before acknowledged. 
There is no reason to suppose that things will be otherwise in the future. 
I therefore look forward with much misgiving to the manner in which 
the next great war will be waged, but with no misgiving at all as to the 
character of the rules which will be acknowledged ten years after its 
termination, by comparison with the rules now considered to exist.* 


Five years have already passed. We still have five years within which to 
consider the principles of justice which, expressed in rules of law, shall control 
the conduct of nations as they do the minds and the actions of men. It is 
high time to proceed to the examination of these principles and to their 
statement in the form of a code. We are indeed dealing with law,—a law 
which restrains even sovereign nations, in the exercise of their sovereignty. 

Admitting, however, that the rules or usages of civilized nations should be 
codified, a question arises, hardly less important than the rules and usages 
themselves. The question should not arise and yet it has. If Lord Rus- 
sell’s statement is correct that rules and usages are only binding because they 
have been agreed to by the civilized states, it necessarily follows that only 
a state is bound which agrees to the rules and usages—if it makes up its 
mind, so to speak, for itself. For it is only its own consent, not the consent 
of any other nation which may be called to act in its behalf, nor is it a group 
of states, however powerful and civilized they may be, which makes the 
law which only derives its force from the consent of all. We are dealing 
with law. We are not dealing with force. Law binds all. Force merely 
controls the weak. In the world of affairs where power, not justice, pre- 
vails, it is correct enough to say that “la force prime le droit.” In a com- 
munity in which law is to prevail we should, indeed we must, reverse the 
order and say “le droit prime la force.”” Nations are equal in law and before 
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law, and in the codification of international law they must meet and act 
upon a footing of equality. 

Equality is a truism, and yet truisms are often the hardest things to 
prove. Fortunately this is not the case in the present instance. In the 
case of Le Louis,‘ decided by the High Court of Admiralty, as long ago as 
1817, Sir William Scott, the greatest of English judges ever called upon to 
consider the right of visit and search upon the ocean in time of peace, ob- 
serves ‘that two principles of public law are generally recognized as funda- 
mental. One is the perfect equality and entire independence of all distinct 
states. Relative magnitude creates no distinction of right; relative im- 
becility, whether permanent or casual, gives no additional right to the more 
powerful neighbor; and any advantage seized upon that ground is mere usur- 
pation. This is the great foundation of public law, which it mainly concerns 
the peace of mankind, both in their politic and private capacities, to pre- 
serve inviolate.”’ It is to be remembered that the British Empire is here 
speaking through its highest authority on the law of nations and that the 
subject involved is none other than the control of the seas, a domain of which 
then and now Great Britain is the undisputed mistress if mere force rather 
than legal right be considered. The statement is, however, not a conces- 
sion; it is a necessary consequence of another fundamental principle which 
Sir William Scott proceeds to recognize and in doing so makes law between 
nations possible and international peace an ultimate certainty rather than a 
pleasing promise. ‘The second is, that all nations being equal, all have an 
equal right to the uninterrupted use of the unappropriated parts of the ocean 
for their navigation. In places where no local authority exists, where the 
subjects of all states meet upon a footing of entire equality and independence, 
no one state, or any one of its subjects, has a right to assume or exercise 
authority over the subjects of another.” 

This is the view of the English-speaking peoples of the Old World. It is, 
happily, the view of the English-speaking peoples of the New World. 

A few years later, the greatest of North American judges had occasion to 
consider a different aspect of the same question in the case of The Antelope, 
decided in 1825.5 In delivering the unanimous opinion of the Supreme Court 
of the United States, Chief Justice Marshall used language which, while 
reaffirming that of his English colleague, if the expression may be permitted, 
is even more definite and in point for present purposes. He said: 


No principle of general law is more universally acknowledged, than the 
perfect equality of nations. Russia and Geneva have equal rights. It 
results from this equality, that no one can rightfully impose a rule on 
another. Each legislates for itself, but its legislation can operate on 
itself alone. A right, then, which is vested in all, by the consent of all, 
can be divested only by consent; and this trade [he was speaking of the 
slave trade as was Sir William Scott before him], in which all have par- 
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ticipated, must remain lawful to those who cannot be induced to re- 
linquish it. As no nation can prescribe a rule for others, none can make 
a law of nations; and this traffic remains lawful to those whose govern- 
ments have not forbidden it. 


This is sound doctrine. It is also old doctrine, but it is ever new, and can- 
not be too often repeated. To make progress we must constantly recur to 
first principles. 

A North American statesman, a former member of the Supreme Court of 
the United States, and at present Secretary of State, is evidently of this 
opinion, as he has recently quoted with approval this statement of Chief 
Justice Marshall, confirming it in all respects and in express terms, and ap- 
plying it to every one of the twenty-one republics of the American conti- 
nent. In an address on the Centefiary of the Monroe Doctrine, delivered 
appropriately in Philadelphia, the City of Brotherly Love, on the 30th day of 
November, 1923, Secretary Hughes, continued, after quoting with approval 
the language of Chief Justice Marshall to which reference has been made: 


First. We recognize the equality of the American Republics, their 
equal rights under the law of nations. Said Chief Justice Marshall: 
“No principle of general law is more universally acknowledged than the 
perfect equality of nations. . . . It results from this equality that 
no one can rightfully impose a rule upon another.” 

At the first session of the American Institute of International Law, 
held in Washington in the early part of 1916, the jurists representing the 
American Republics adopted a declaration of the rights and duties of 
nations. This declaration stated these rights and duties ‘“‘not in terms 
of philosophy or of ethics but in terms of law,”’ supported by decisions 
of the Supreme Court of the United States. The declaration set forth 
the following principles: 

I. Every nation has the right to exist, and to protect and to conserve 
its existence; but this right neither implies the right nor justifies the act 
of the state to protect itself or to conserve its existence by the commis- 
sion of unlawful acts against innocent and unoffending states. 

II. Every nation has the right to independence in the sense that it 
has a right to the pursuit of happiness and is free to develop itself with- 
out interference or control from other states, provided that in so doing 
it does not interfere with or violate the rights of other states. 

III. Every nation is in law and before law the equal of every other 
nation belonging to the society of nations, and all nations have the right 
to claim and, according to the Declaration of Independence of the 
United States, “‘to assume, among the powers of the earth, the separate 
and equal station to which the laws of nature and of nature’s God entitle 
them.” 

IV. Every nation has the right to territory within defined boundaries 
and to exercise exclusive jurisdiction over its territory, and all persons 
whether native or foreign found therein. 

V. Every nation entitled to a right by the law of nations is entitled to 
have that right respected and protected by all other nations, for right 
and duty are correlative, and the right of one is the duty of all to ob- 
serve. 
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Mr. Hughes was not content to give his approval in general to these princi- 
ples of law. Claiming them in behalf of the United States he thus applied 
them to every American nation: 

It cannot be doubted that this declaration embodies the fundamental 
principles of the policy of the United States in relation to the republics 
of Latin America. When we recognized these republics as members of 
the family of nations we recognized their rights and obligations as re- 
peatedly defined by our statesmen and jurists and by our highest court. 


It is evident, therefore, that the American republics must cooperate on a 
footing of equality in the codification of the rules and usages which are not 
only a law to them but to every civilized state of the world, and nothing 
could be more appropriate in a code of international law for the American 
states than this declaration of the rights and duties of nations. It is in the 
nature of a bill of rights. It might well be the preamble to the code, and I 
am happy to state that no less a person than Secretary Hughes shares this 
opinion. 

We do not need to discuss the question whether international law is to be 
codified. The republics of America, meeting in conference, have on two 
occasions decided that it should be. In the first conference held in Rio de 
Janeiro in 1906, a resolution to that effect was passed and a treaty negotiated 
to give effect to its provisions. Under this resolution and treaty, to which I 
am happy to add the United States of America was a party, a commission of 
jurists was appointed which held a preliminary meeting at Rio de Janeiro in 
the summer of 1912, determined the method of approach and divided the 
work of codification of both public and private international law among six 
committees. These smaller bodies were to consider the subjects assigned to 
them and to report the result of their deliberation at a meeting of the full 
commission to be held two years later. However, the Ist day of August, 
1914, intervened, with its unspeakable consequences. 

Interrupted by the World War, an accurate but far from edifying picture 
of whose conduct Mr. Hall gives us, the first conference of the Americas, 
meeting after the war, in Santiago de Chile, reaffirmed its faith in the codi- 
fication of public and private international law, and provided for the meeting 
of a commission of jurists in the city of Rio de Janeiro in 1925, in which each 
of the American states should be represented by two of its members ap- 
pointed for this particular purpose. The decision of the Third Pan-Ameri- 
can Congress in 1906 was important, as it was the first step toward conti- 
nental codification. The decision of the Fifth Pan-American Congress held 
in Santiago in the spring of 1923 was momentous, inasmuch as it decided, 
after an interval of many years and after the intervention of a great war, 
that codification agreed to in principle should be carried out in practice. 

There is no doubt that the principles of international law, both public and 
private, can be stated in the form of a code. They have been. We are 
therefore relieved of the necessity of asking the question. If international 
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law be law, it is possible, however difficult it may be, to arrange its principles 
in the form of a code, for if the principles of national law can be codified, and 
such is the practice of the American republics, the principles of public law 
may likewise be codified. Every textbook of international law is an analysis 
of the principles of the science. And it is not too much to say that the table 
of contents of any treatise on international law is an outline of a code; that 
the headings of the chapters are the articles of a code, and the sections, the 
subdivisions of these articles. Every résumé is a digest; every lecture in the 
classroom a lesson in codification. This is codification and none the less 
real and effective because it is unconscious. 

A few days ago I was privileged to attend the international law class of 
my illustrious friend and the master of all American students of the law of 
nations. On this occasion one of the students discussed the cessation of 
neutrality consequent upon the cessation of war. He was followed by two 
members of the class who criticized his paper, and one who volunteered his 
opinion. Dr. Bustamante closed the discussion. He called attention to 
the Convention of the Hague Peace Conference of 1907 requiring war to be 
formally declared so that neutrals should have official knowledge of the 
existence of the war. He stated that, war being thus a legal state of affairs, 
it required of neutrals the performance of their duties during its continu- 
ance, that the duties cease with the war, and that the cessation of the war 
should be officially proclaimed by the belligerents as its declaration had been. 
This established the general principle and he instanced four special situations. 
The war ends by the independence of a province or portion of a state in war 
with the mother country; the absorption of one of the belligerents; the armi- 
stice providing for the discontinuance of hostile relations and the consequent 
cessation of neutral duties, and finally the ending of war by a cessation of 
hostilities without treaty or formal action by the belligerents. 

But the matter does not rest here. Hardy, adventurous souls have en- 
tered, as it were, into the land of promise, and have returned laden with its 
fruits. It appears that in point of time the first attempt was made to codify 
international law by Esteban de Ferrater, who published at Barcelona, in 
1846 and 1847, a work entitled Cédigo de derecho internacional, “a two- 
volumed methodical collection of Spanish treaties with a short survey of 
public international law, and the conflict of laws. This survey, under the 
title of Régles de droit international, is composed of 414 articles and,” accord- 
ing to Rivier, it is ‘‘a veritable code,’”’ making of Ferrater the precursor of 
his many successors whose names will one day be legion. During the Civil 
War in the United States, Francis Lieber, then a Professor at Columbia 
College, now Columbia University, prepared, at the request of President 
Lincoln, a code of land warfare for the federal armies. It is a small work of 
extraordinary value. With the industry of the German, for he was a Ger- 
man by birth, and with the spirit of the new world, for he was a naturalized 
citizen of the United States, he put into the form of articles the customs and 
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usages of warfare on land so adequately and so skilfully that but a single 
instance arose in the Franco-Prussian War of a few years later, which was 
not covered by his rules and regulations. 

The European publicist, Johann Caspar Bluntschli, a Swiss by birth and 
with the liberal conceptions of his country, a German by residence and 
armed with the method of the German, published in 1868 a statement of 
international law in the form of a code. He was inspired to do so by the 
success of Lieber’s labors. Indeed he had first translated Lieber’s code of 
land warfare into German, and, impressed by its possibilities, he extended 
codification to the law of peace as well as war on sea and on land. Originally 
in German, the work has been admirably translated into French, and thus 
has made the tour of the world. 

At approximately the same time a North American publicist of great ex- 
perience published in 1872 and in 1876 a code of international law covering 
the entire field. This is an admirable piece of work for which Mr. Field 
was specially qualified. He had had great experience in the codification of 
the laws of the State of New York, and it is due to his influence that the laws 
of many of the States of the American Union have been given the form and 
precision of codes, and indeed have been codified. Field’s outline of a code 
was translated into French and it has thus been placed at the disposal of 
scholars in all parts of the world. 

The possibility of codification by individual initiative has therefore been 
before the world for half a century or more, but the matter does not rest 
here. The Institute of International Law, composed of publicists from dif- 
ferent countries, was formed in Ghent, and last year celebrated its fiftieth 
anniversary. It has discussed many and intricate questions of international 
law. Its resolutions on the various subjects considered by it are in the form 
of articles and arranged in a systematic order; they would themselves form 
many articles of a code. With the formation of the Institute of Interna- 
tional Law, codification became collective as well as individual, but again 
the matter does not rest here. Due in large part to the labors of the In- 
stitute, two great conferences have been able to reach agreements in the 
form of treaties and conventions upon a variety of important subjects. 
The first of these bodies met in 1899, and is popularly known as the First 
Peace Conference. Representatives of twenty-six states met at The Hague 
in the summer of that year and were able to reduce to the form of a code the 
laws and customs of land warfare, and to endow the nations with a conven- 
tion for the peaceful settlement of their international disputes. The Second 
Hague Peace Conference met in 1907.. Representatives of forty-four states 
were present and took part in the discussions, and when it adjourned after 
four months of intensive labor it had many conventions to its credit, in fact 
and in form, chapters in a code of international law for the nations. 

The genius and foresight of one man, if Lieber is to be considered as the 
pioneer, had shown the possibility of codification. The creation of the 
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Institute of International Law, largely due to his efforts, created a scientific 
organ for the codification of sections of international law and supplied to the 
conferences of the nations the materials which they have codified in the 
forms of treaties and conventions. The history of the Old World seems 
likely to repeat itself in the New. Instead of a single publicist, there are 
many advocating the codification of international law. The American 
Institute of International Law has been called into being, and drafted at its 
first session in 1916 a declaration of the rights and duties of nations which 
seems destined to stand at the head and front of the code of the American 
republics. And this Institute is in a position to supply the materials to the 
conferences of the American republics for the codification of those principles 
of law which should control the conduct of the American republics. 

The sixth conference of the American nations is to meet in the city of 
Habana, and it is expected that the Commission of Jurists meeting in ad- 
vance at Rio de Janeiro will be in a position to enable this conference to put 
in the form of codes for the Americas large portions of public and private 
international law. The European Institute has by force of circumstances 
been, as it were, a preparatory committee for the labors of the Hague Con- 
ferences. If this Institute has been the agent, it has been the unconscious 
agent. Inthe Western World, the American Institute of International Law 
can be the agent of the American conferences, and it is to be not the uncon- 
scious but the conscious agent, inasmuch as on the second day of January, 
1924, the Governing Board of the twenty-one American republics, met in 
the city of Washington, requested the American Institute to hold a session 
during the present year and to lay the result of its labors before the Commis- 
sion of Jurists in Rio de Janeiro to meet in the coming year. The impor- 
tance of the subject, the unusual character of the request and the results to 
be expected from its cooperation justify the text of the resolution and a 
statement of the sources from which the notification came. 

The Secretary of State of the United States is the Chairman of the Gov- 
erning Board of the Pan-American Union, composed of a diplomatic repre- 
sentative in Washington of each of the American republics. At a meeting 
of the Union, on the 2nd of January, Secretary Hughes, as Chairman, laid 
before the Board the following resolution: 


Whereas, The Fifth International Conference of American States 
adopted a vote of thanks for the results achieved by the American In- 
stitute of International Law; and, 

Whereas, One of the purposes for which the American Institute of 
International Law has been established is to secure a more definite 
formulation of the rules of international law; and, 

Whereas, The codification of the rules of international law is the most 
important task entrusted to the International Commission of Jurists, and, 

Whereas, The labors of the American Institute of International Law 
will be of great service to the International Commission of Jurists in the 
fulfillment of the task assigned to it. 
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Br 1T RESOLVED: 
By the Governing Board of the Pan American Union to submit to the 


Executive Committee of the American Institute of International Law 
the desirability of holding a session of the Institute in 1924 in order 
that the results of the deliberations of the Institute may be submitted 
to the International Commission of Jurists at its meeting at Rio de 


Janeiro in 1925. 


The resolution was unanimously adopted. It was transmitted by the 
Chairman of the Board to the President of the American Institute, with the 
hope “that the suggestions submitted by the Governing Board of the Pan 
American Union may have the approval of the Executive Committee of the 
American Institute of International Law.” 

The President of the Institute, in behalf of its members, accepted the 
invitation in the following terms: ‘‘I have the honor to inform you that a 
meeting of the Council of Direction of the American Institute will be 
held in Habana, in the closing days of the present month, in order to make 
arrangements for the forthcoming meetings of the Institute.” 

It is to be observed that the initiative in the matter was taken by Secre- 
tary Hughes, thereby showing the great interest of the Government of the 
United States in the codification of international law and the appreciation 
of the services which the American Institute may be expected to render in its 
behalf. 

The statesmen of the Republic of the North are regarded as practical to 
a fault. It is to be hoped in this case that Secretary Hughes is practical 
without being at fault. The Executive Committee of the American Insti- 
tute of International Law has already considered and has made much prog- 
ress as to the time, place and program of the meeting of its members to be 
held in the course of the present year, in order that the result of their labors 
in behalf of codification may be laid before the Commission of Jurists at 
their meeting in Rio de Janeiro in 1925, for such consideration as that dis- 
tinguished and representative body may care to accord it. 

What are the sources of the international law which is to be codified? 
While it is the intention to codify both public and private international law, 
I shall confine myself to a consideration of public as distinct from private 
international law, for however difficult the second may be, the first is in- 
finitely more difficult, and as pressing as it is difficult. Fortunately, we do 
not need to resort to speculation, or to weigh the individual opinions of 
publicists of distinction. The nations of the world have expressed their 
opinion in no uncertain terms as to the sources of authority in international 
law and the order in which the authority is to be applied. 

Five of the ten years within the period allotted by Mr. Hall have expired. 
At the Second Hague Peace Conference held in 1907, a draft convention 
was adopted for the establishment of a Permanent Court of International 
Justice. Owing to the shortness of the time and the difficulty of the subject, 
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a method acceptable to a majority of the states was not found for the ap- 
pointment of the judges. Steps were in progress to have this court ap- 
pointed, and at one time it seemed likely that it would have been established 
in the year 1914. The war came instead. 

In the treaty of peace signed at Versailles on June 28, 1919, to end the war 
with Germany, there is a section devoted to the organization of a League of 
Nations, and in its fourteenth article it is provided that the Council of the 
League was to prepare a plan for a Permanent Court of International Jus- 
tice. The Council wisely turned over the task to a body of representative 
publicists. They were ten in number, five selected from the so-called Prin- 
cipal Allied and Associated Powers, and five from the other Powers. They 
met at The Hague in the summer of 1920 and prepared a draft for a Court of 
International Justice which, with modifications, was adopted in the course of 
the same year by the members of the states adhering to the League of Na- 
tions. A method of appointing the judges of this court had been devised 
and among the judges of the court appointed in the following year were, to 
our great satisfaction, the late Ruy Barbosa, of Brazil, the distinguished pub- 
licist of Cuba, Dr. Antonio Sdénchez de Bustamante, and Mr. John Bassett 
Moore, of the United States. The Advisory Committee of Jurists felt that 
it was impossible to expect the Principal Allied and Associated Powers to 
allow themselves to be summoned before the court unless there was an agree- 
ment upon the rules of law to be applied, and the order in which they were to 
be applied by the judges of the court. 

We must, however, in the matter of justice and its application to the con- 
duct of nations, not overlook the fact that the larger nations have two meth- 
ods of settling their disputes, whereas the smaller nations have but one, and 
that the larger nations are unwilling to renounce what is called “the ultima 
ratio of princes”? without being assured in advance that the other agency 
could be safely relied upon. The two agencies of the great Powers are law 
and the sword, which too often in the past has imposed, if it has not made, 
the law it enforces. The smaller Powers have only law for their shield and 
their buckler. They are, indeed, willing to renounce the sword, which they 
cannot wield, whereas the large nations wielding it are willing to renounce it 
only if assured in advance that the rules of law to be applied are a satis- 
factory if not a better method to secure their interests. 

« Therefore the Advisory Committee of Jurists proposed in its thirty-fifth 
article the law to be applied, the sources of the law, and the order in which 
they should be applied: 


The Court shall apply: 

1. International conventions, whether general or particular, estab- 
lishing rules expressly recognized by the contesting states; 

2. International custom, as evidence of a general practice, which is 
accepted as law; 
3. The general principles of law recognized by civilized nations. 
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4. Judicial decisions and the teachings of the most highly qualified 
publicists of the various nations, as subsidiary means for the determina- 
tion of rules of law.® 


The Advisory Committee, however, felt that something more was needed 
and it therefore recommended: 


I. That a new conference of the nations in continuation of the first 
two conferences at The Hague be held as soon as practicable for the 
following purposes: 

1. To restate the established rules of international law, especially 
and in the first instance, in the fields affected by the events of the 
recent war. 

2. To formulate and agree upon the amendments and additions, if 
any, to the rules of international law shown to be necessary or useful 
by the events of the war and the changes in the conditions of inter- 
national life and intercourse which have followed the war. 

3. To endeavor to reconcile divergent views and secure general 
agreement upon the rules which have been in dispute heretofore. 

4. To consider the subjects not now adequately regulated by inter- 
national law, but as to which the interests of international justice 
require that rules of law shall be declared and accepted. 

II. That the Institute of International Law, the American Institute 
of International Law, the Union Juridique Internationale, the Interna- 
tional Law Association, and the Iberian Institute of Comparative Law 
be invited to prepare with such conference or collaboration inter sese 
as they may deem useful, projects for the work of the Conference to be 
submitted beforehand to the several Governments and laid before the 
Conference for its consideration and such action as it may find suitable. 

III. That the Conference be named Conference for the Advancement 


of International Law. 
IV. That this Conference be followed by further successive con- 
ferences at stated intervals to continue the work left unfinished.’ 


The Advisory Committee thought that, with the statement of the law, the 
order in which it should be applied, and with an agency for the development 
of this law to meet the objections of the larger nations, they could consent to 
be summoned before the court in a number of cases arising out of: the in- 
terpretation of a treaty; any question of international law; the existence of 
any fact, which, if established, would constitute a breach of an international 
obligation; the nature or extent of reparation to be made for the breach of an 
international obligation; and the interpretation of a sentence passed by the 
court. 

It is important to observe that within this limited jurisdiction, admit- 
tedly extensive, a state would be able to sue a state in the international court 
as an individual sues an individual in a national court. It was the hope of 
the Advisory Committee that this would be but the beginning, and that the 


® Proceedings of the American Society of International Law, 1920, pp. 64-5. 
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international court should have jurisdiction ‘‘of all disputes” of any kind 
which the nations in controversy should submit to it, either by a general or a 
particular agreement of the parties. But, in the absence of a statement of 
the principles of law to be applied, the nations were unwilling to bind them- 
selves to appear except by special consent. 

The Assembly of the League of Nations rejected the meeting of confer- 
ences for the development of international law which involved its immediate 
and continuous codification, with the result that nation may not sue nation 
before the bar of the court, as individual sues individual, but that nations 
in controversy must, as in the case of arbitration, agree in advance upon the 
submission of their controversies. 

Fortunately the matter does not rest here. The initiative has passed 
from the Old to the New World. The recent Conference of the American 
States at Santiago de Chile has taken up the codification of international law 
rejected by the Assembly at Geneva, and the American Institute of Inter- 
national Law, one of the scientific bodies mentioned in the recommendation 
of the Advisory Committee, likewise rejected at Geneva, has been invited 
by the Governing Board of the American republics in Washington to act, as 
it were, as a preparatory committee, of the American republics for the pur- 
pose of codification, a codification, it is to be hoped, replete with the learning 
of the Old and permeated by the spirit of the New World. 

The American spirit is the spirit of peace. Everyone of the twenty-one 
American republics has sought to withhold itself from participation in the 
quarrels and disputes of the Old World. This is not a policy of isolation, 
but a recognition of a fundamental principle that a nation should not inter- 
vene in the affairs of a foreign nation, and that in case of war every nation 
has a right to remain neutral in accordance with its best interests, of which 
it is and must be the sole judge. 

The result is that external peace has been in the Americas the rule rather 
than the exception and that wars have been occasional—a sporadic rather 
than a regular course of things. As codification is to be undertaken for a 
practical purpose, it is to be supposed that the rules and customs of civilized 
nations relating to peace will occupy the first place in the American scheme, 
although, of course, the usages and customs of warfare cannot be overlooked. 
Without attempting to predict a method that is to be followed by the Com- 
mission of Jurists, it is safe to presume that the generally recognized prin- 
ciples of international law will be stated in general terms. Special practices 
due to geographical, local and social conditions of the Americas will be set 
forth, although it is believed that their examination will show that they 
are not so much exceptions to the general rules and usages as special appli- 
cations of a general principle, universally acknowledged. 

In forming, therefore, a code for the Americas a long step will have been 
taken for a code of all the nations. 

Let me recur to the subject of sources of authority and the order in which 
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they are to be applied. The four principles of the statute quoted of the 
Permanent Court of International Justice must serve as a guide to the Ameri- 
can commission of codification. Some forty-four states in good standing 
in the family of nations are a party to this article, among them the British 
Empire with its self-governing dominions, and an overwhelming majority 
of the American republics. The Government of the United States has not 
adhered to the statute for the Permanent Court of International Justice. 
It is not, therefore, in express terms a party to this article, and yet it is in 
spirit, so that the article can be said to represent the views of the English- 
speaking world as well as the views of the nations at large, including, as has 
been stated, the large majority of the American republics. This appears 
from a very important decision of the Supreme Court in a comparatively 
recent case. Speaking in Habana, I do not need to recall that the United 
States was at war with Spain in 1898, and that as a result of this war the 
twentieth of the American republics took its rightful place in the group of 
American states. The case to which I desire to call your attention arose out 
of the capture of two small fishing-smacks, the Paquele Habana and the 
Lola, in Cuban waters. The captured vessels were brought into the port 
of Key West, libelled and condemned as enemy’s property and sold under 
decree of the District Court. On appeal to the Supreme Court of the 
United States, the question before the court was, Are fishing-smacks, in the 
absence of municipal law or treaty, protected from capture by the law of 
nations, and is such law of nations part of the municipal law of the United 
States? 

It is to be observed that the question of principle far transcends the value 
of the fishing-smacks involved. In 1900 the Supreme Court of the United 
States rendered its decision, in which it was stated in clear and precise terms 
that: “International law is part of our law and must be ascertained and 
administered by the courts of justice of appropriate jurisdiction, as often 
as questions of right depending upon it are duly presented for their determi- 
nation.” There was here no treaty covering the question. The Supreme 
Court of the United States, therefore, was required to consider whether 
fishing vessels engaged in what is called inshore fishing, were by the practice 
of nations exempt from capture. In other words, the court was obliged to 
determine the sources of the law of nations and the order in which they 
should be applied. “For this purpose,” the Court went on to say, ‘‘ where 
there is no treaty, and no controlling executive or legislative act or judicial 
decision, resort must be had to the customs and usages of civilized nations, 
and, as evidence of these, to the works of jurists and commentators, who by 
years of labor, research and experience, have made themselves peculiarly 
well acquainted with the subjects of which they treat.’’ The court, how- 
ever, issued a word of warning: “Such works are resorted to by judicial 
tribunals, not for the speculations of their authors concerning what the law 
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ought to be, but for trustworthy evidence of what the law really is.’”’” Here 
we have an authoritative statement of the sources and apparently the order 
in which the law of nations should be drawn upon. If there had been a 
treaty with Spain, its terms would have been applied without further con- 
sideration. Inthe absence of treaty, resort was to be had to the customs and 
usages of civilized nations, and as evidence of these to accredited treatises on 
international law. 

Admitting that international law binds all civilized nations, the question 
is one of proof, as to what is to be considered at any particular time the law 
of nations. If there be a treaty, the nation is expressly bound, and the 
treaty proves itself. In the absence of treaty, we are thrown back upon the 
usages and customs of civilized states, the oldest, the most continuous, and, 
in reality, the chief source of the law. In the absence of an official state- 
ment of the usages and customs, they are proved every day in the year by 
the writings of men learned in the law of nations. But there are usages and 
customs, and even the doctors differ among themselves. 

In the recent Rand case, from which Lord Chief Justice Russell’s defini- 
tion of international law has been quoted, the court had occasion to con- 
sider the nature and the value of the writings of the learned as evidence of 
international law, for Lord Robert Cecil, maintaining, and properly enough, 
in his argument, that international law was binding upon English courts of 
justice, had quoted passages from writers on international law to establish 
a rule which, if really binding, would inure to the benefit of his client. Lord 
Chief Justice Alverstone, speaking in behalf of the court felt constrained to 
say: 

In regard to this class of authority it is important to remember cer- 
tain necessary limitations to its value. There is an essential difference, 
as to certainty and definiteness, between municipal law and a system or 
body of rules in regard to international conduct, which, so far as it 
exists at all (and its existence is assumed by the phrase “international 
law’’), rests upon a consensus of civilized states, not expressed in any 
code or pact, nor possessing, in case of dispute, any authorized or au- 
thoritative interpreter, and capable, indeed, of proof, in the absence of 
some express international agreement, only by evidence of usage to be 
obtained from the action of nations in similar cases in the course of their 
history. Itis obvious that, in respect of many questions that may arise, 
there will be room for difference of opinion as to whether such a con- 
sensus could be shown to exist.° 


Having laid down the general principle that the usage or custom not only 
makes, but is the law, his lordship passed to a consideration of what may be 
called the literary evidence. And on this part of the case he said: 

The views expressed by learned writers on international law have done 


in the past, and will do in the future, valuable service in helping to cre- 
ate the opinion by which the range of the consensus of civilized nations 
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is enlarged. But in many instances their pronouncements must be 
regarded rather as the embodiments of their views as to what ought to 
be, from an ethical standpoint, the conduct of nations inter se, than the 
enunciation of a rule or practice so universally approved or assented to 
as to be fairly termed, even in the qualified sense in which that word can 
be understood in reference to the relations between independent politi- 
cal communities, ‘‘law.”’ !° 


The statement of Lord Alverstone cannot well be gainsaid, although it is 
perhaps permissible to say that in regarding the learned as makers in a cer- 
tain sense of international law, he overlooks their value as witnesses to the 
law which they seek to expound and to develop. An illustrious predecessor, 
Lord Chief Justice Coleridge, had already treated the subject with great 
care in the Franconia case, decided in 1876, involving British jurisdiction 
three miles seaward beyond low-water mark. On this point, he said: “ By 
a consensus of writers, without one single authority to the contrary, some 
portion of the coast-waters of a country is considered for some purposes to 
belong to the country the coast of which they wash.”’ It is to be observed 
that his lordship was here speaking of writers, and, in view of this fact, his 
conclusion is of uncommon value. “This is,” he said, “established as 
solidly as, by the very nature of the case, any proposition of international 
law can be.”’” He admitted that the opinions of jurists did not bind the 
courts of his country, but he held them to be ‘‘evidence of the agreement of 
nations on international points.’”’ And he stated as a matter of course that 
on such points, English courts would give effect ‘“‘as part of English law, to 
such agreement.’’ The reason which he gives in support of his view carries 
conviction: ‘‘ We find a number of men of education, of many different na- 
tions, most of them quite uninterested in maintaining any particular thesis 
as to the matter now in question, agreeing generally for nearly three cen- 
turies in the proposition that the territory of a maritime country extends 
beyond low-water mark.’’ And few there are who will differ from his con- 
clusion, that he could hardly “conceive stronger evidence to show that, as 
far as it depends on the agreement of nations, the territory of maritime 
countries does so extend.’’ So impressed was his lordship by the consensus 
of opinion to be found among jurists, that he ventured to say he should not 
‘hesitate to hold that civilized nations had agreed to this prolongation of the 
territory of maritime states, upon the authority of the writers who have been 
cited in this argument as laying down the affirmative of this proposition.” " 

This bowing to opinion is an American doctrine. The statesmen of the 
American Revolution appealed in justification of their cause to ‘‘a decent 
respect to the opinions of mankind,” and, in our own day, President Wilson 
renounced an American contention, out of respect to enlightened opinion of 
the nation, saying of the exemption of American ships from tolls while pass- 
ing through the Panama Canal: 


10 Tbid. 1 The Queen v. Keyn, L. R. 2 Exch. Div., 63. 
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Whatever may be our own differences of opinion concerning this 
much debated measure, its meaning is not debated outside the United 
States. Everywhere else the language of the treaty is given but one 
interpretation, and that interpretation precludes the exemption I am 
asking you to repeal. . . . The large thing to do is the only thing 
that we can afford to do, a voluntary withdrawal from a position every- 
where questioned and misunderstood. We ought to reverse our action 
without raising the question whether we were right or wrong, and so 
once more deserve our reputation for generosity and for the redemption 
of every obligation without quibble or hesitation. 


That Lord Coleridge’s appreciation of the consensus of writers is not over- 
done, and that they are indeed witnesses to a fact, is shown by the measured 
language of Mr. Justice Gray in the very case of the Paquete Habana under 
consideration. 

It will be observed that the court interposed between treaties and cus- 
toms and usages “executive or legislative act or judicial decision” regarding 
which a word of explanation is required. It is true that an executive or 
legislative act or a judicial decision of the United States must be resorted to 
and that it would be binding upon a court of the United States. This does 
not and cannot mean that an executive or legislative act or judicial decision 
of the nation shall bind a foreign nation. It binds the appropriate authori- 
ties of the United States, but it only binds the United States. The foreign 
country is not bound in questions of international law, unless it has given its 
consent to the executive or legislative act or judicial decision. No one na- 
tion can make a law for another nation. No one nation can impose its law 
upon another nation. There is in reality no difficulty in the matter, be- 
cause international law is the law of each and every nation, whereas the law 
of the particular nation is simply the law of that country. Persons taking 
oath to support the laws of their country must of necessity apply and en- 
force them, but national law only is a national obligation. International 
law is an international obligation. Therefore, it exists and can be enforced 
by the injured nation through diplomatic channels, although it may not be 
enforced through the courts of the particular country. The authority of 
the nation only extends to its authorities. It may command them to do or 
abstain from doing a particular act, but its command cannot affect the rights 
of nations arising under international law. The court may decide a case 
foranation. Its decision cannot bind a foreign nation if it is contrary to the 
law of nations. In an early case Lord Chief Justice Mansfield held that the 
law of nations was a part of the common law of England, and that Parlia- 
ment could not change the law of nations. Referring to the famous Act 
of Parliament of the seventh year of Queen Anne’s reign, which provided 
punishment for a violation of the rights and privileges of foreign ministers 
under the law of nations, he stated that the Act of Parliament ‘‘did not in- 
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tend to alter, nor can it alter the law of nations.”’ This question has given 
rise to much comment, but it is true in all respects whatsoever, that an Act 
of Parliament has no extraterritorial jurisdiction so far as foreign nations 
are concerned. It may command all persons owing allegiance to Great 
Britain, but it cannot command those who do not owe allegiance. So far 
as British subjects are concerned, an Act of Parliament creates law within 
British jurisdiction. Beyond British jurisdiction, the Act of Parliament is 
simply null and void and of no effect whatever, as impotent as an Act of 
Congress in the United States which would attempt to visit and search for- 
eign vessels beyond the three mile limit, without the consent of the nation to 
which those foreign vessels belong. By treaty this may be done, but not by 
Act of Congress without treaty agreement or consent. 

There was a sixth article of the Declaration of Rights and Duties of Na- 
tions which Secretary Hughes did not quote in his approval of the declara- 
tion, as it was not material to his purpose. It is fundamental to ours. 
Its acceptance will tend to clear up doubt and misconceptions: 

International law is at one and the same time both national and inter- 
national: national in the sense that it is the law of the land and ap- 
plicable as such to the decision of all questions involving its principles; 
international in the sense that it is the law of the society of nations and 
applicable as such to all questions between and among the members of 
the society of nations involving its principles." 


This is merely a codification of existing practice. It is only a restatement 
of Lord Mansfield’s opinion, and it is not inconsistent with the decision of 
the Supreme Court of the United States in the case of the Paquete Habana. 
The article would, however, render it too clear for argument that an execu- 
tive or legislative act or judicial decision of any country merely has the force 
of law within its territory and that the rights of other nations, and therefore 
the duties of other nations, are unaffected by an executive or legislative act 
or judicial decision of any country, however powerful it may be, unless in 
accordance with the recognized law of nations. 

In the statements which I have had the honor to make, I have dwelt 
upon general principles. I have not sought to enter into details, believing 
that if general principles are well understood, the details will take care of 
themselves, and that an agreement upon general principles will enable the 
American republics to draft a code for their guidance, which will be of service 
to all nations accepting the general principles, although there may be here 
and there an occasional special practice due to geographical situation or 
local or social conditions. 

The Americans have special interests, but these special interests must be 
brought under general principles of law. All the nations of the Old World 
are wiser than any one nation. The twenty-one American republics are 


8 The American Institute of International Law. Its Declaration of the Rights and Duties of 
Nations (Washington, 1916), p. 88. 
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wiser than any one of their members, and the opinion of the entire world is 
stronger and more persuasive than that of the strongest of nations. When 
the first American republic declared its independence, it was “ with a decent 
respect to the opinions of mankind.” When the twenty-one American re- 
publies, through their accredited representatives, achieve the codification of 
international law, they will, of necessity, ‘‘show a decent respect to the opin- 
ions of mankind.” 

Let me quote, in concluding this portion of the remarks which I have had 
the honor of making in this distinguished presence, the language of Joseph 
Story, a North American judge and author, equally distinguished in the do- 
main of public and private international law: 


Now the law of nations may be deduced, first, from the general prin- 
ciples of right and justice, applied to the concerns of individuals, and 
thence to the relations and duties of nations; or, secondly, in things 
indifferent or questionable, from the customary observances and recog- 
nitions of civilized nations; or, lastly from the conventional or positive 
law, that regulates the intercourse between states. What, therefore, 
the law of nations is, does not rest upon mere theory, but may be con- 
sidered, as modified by practice, or ascertained by the treaties of nations 
at different periods. It does not follow, therefore, that because a prin- 
ciple cannot be found settled by the consent or practice of nations at 
one time, it is to be concluded, that at no subsequent period the prin- 
ciple can be considered as incorporated into the public code of nations. 
Nor is it to be admitted, that no principle belongs to the law of nations, 
which is not universally recognized, as such, by all civilized communi- 
ties, or even by those constituting, what may be called, the Christian 
states of Europe." 


If the distinguished publicist had stopped here, his language would have 
applied to the past and to fields admittedly within the domain of present 
practice. He does not stop here. He brings within the possibility of law 
the future as well as the past: 


But I think it may be unequivocally affirmed, that every doctrine, 
that may be fairly deduced by correct reasoning from the rights and 
duties of nations, and the nature of moral obligation, may theoretically 
be said to exist in the law of nations; and unless it be relaxed or waived 
by the consent of nations, which may be evidenced by their general 
practice and customs, it may be enforced by a court of justice, whenever 
it arises in judgment. And I may go farther and say, that no practice 
whatsoever can obliterate the fundamental distinction between right 
and wrong, and that every nation is at liberty to apply to another the 
correct principle, whenever both nations by their public acts recede 
from such practice, and admit the injustice or cruelty of it. 


It will not have escaped notice that I have drawn upon the theory and 
practice of the English-speaking countries, as it does not become me in the 


4 La Jeune Eugénie, 2 Mason 409; Fed. Cas, No. 15551 (1822). 
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capital of Cuba, the last of the American states to separate itself from Spain, 
that Mother of Republics, to affect a familiarity with Latin American prece- 
dents. But codification is to be of general, not of special, practice, and we of 
the English-speaking world must remember that the law of nations is not of 
English origin. The English-speaking peoples have indeed contributed to 
its development, but it is to a system of rules and usages which they did not 
create. International law came into being on the continent of Europe where 
it had assumed definite form and shape before there was an English writer 
on the subject, while England reposed in insular isolation and before its 
slumbers were troubled with those dreams of empire of which we in our own 
day have seen well-nigh unbelievable realization. 

On the eve of the American Revolution, Lord Mansfield could say of a 
famous case in which he was engaged as counsel some thirty years previ- 
ously, that the Lord Chancellor deciding it ‘‘argued and determined from 
such instances, and the authority of Grotius, Barbeyrac, Bynkershoek, 
Wiquefort, etc.; there being no English writer of eminence upon the subject.” 
It must, therefore, be admitted that a perfected system of international law 
existed before the thirteen English colonies of North America had declared 
their independence, and it is a fact that the statesmen of the Revolution 
accepted the law of nations as expounded in the immortal treatise of Vattel, 
an eminent publicist of French-speaking Switzerland, and whose authority 
today decides questions of right and wrong in the chancelleries of the world. 

A code for the Americas must be conceived in the spirit of American 
liberty ; it must be drafted upon a footing of legal equality, and it must mani- 
fest in all its provisions the sentiment of continental fraternity. 

There is a universal law of reason, of justice and of conscience, of which the 
law of nations is naturally a part. Almost two thousand years ago Cicero 
felt justified in saying: “Non erit alia lex Romae, alia Athenis, alia nunc, 
alia posthac, sed et apud omnes gentes, et omni tempore, una eademque le obtine- 
bit.” 

If Cicero were speaking today and if he were modestly to abstain from 
reference to Rome, he might say, ‘‘There is to be one law in London, in 
Paris and in Berlin” and, looking toward the sun which is rising, not setting, 
in the West, would he not add: “The same law in Rio de Janeiro, in Habana 
and in Washington.” 

That the American republics may in some measure contribute to the state- 
ment of this law and through their initiative lay it before the peoples of 
Europe in the form of a code is indeed an ambition worthy of the twenty-one 
free, sovereign and independent states of America. 
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THE OPIUM QUESTION 


By Quincy WRIGHT 
Of the Board of Editors 


Congressman Porter’s resolution of January 28, 1924,' authorizing an 
appropriation for American participation in two international conferences 
on the opium and narcotic drug traffic to be held in the latter part of this 
year is the most recent step in the long history of mankind’s fight against his 
own desire for narcotics. This fight has progressed by three stages. 

The first stage began with the edict prohibiting opium smoking by the 
Chinese Emperor Young Cheng in 1729.2 In spite of this and subsequent 
edicts, opium smoking increased in China. Originally imported from India 
by the Portuguese, the monopoly of the trade was taken over by the British 
East India Company in 1773. Chinese cultivation of the poppy had begun 
in the seventeenth century, but the government’s efforts at suppression seem 
to have been moderately successful at this time. Smuggling from India, 
however, continued until the drastic efforts at suppression in 1839 led to the 
first opium war with Great Britain. The treaty of Nanking which followed 
this war did not legalize the opium trade, and the United States by its first 
treaty with China made in 1844 agreed to prevent the abuse of its flag for 
smuggling (Art. 33).° Nevertheless, illegitimate importation continued, 
and by the treaties of Tientsen made by China with Great Britain, France 
and the United States in 1858 the trade in opium was recognized and a tariff 
provided. The British and American negotiators both insisted that no 
pressure was brought upon China to this end.‘ France and Great Britain 
fought the second opium war against China before the treaties were finally 
ratified. By the treaty of 1880 the United States and China mutually 
agreed to prevent opium trade by their citizens (Art. 2) and American legis- 


168th Cong., Ist sess., H. J. Res., 162. 

* See League of Nations, Advisory Committee on Traffic in Opium and other Dangerous 
Drugs (hereafter referred to as Opium Committee), 5th session, Minutes, p. 187. Hearings 
before the Committee on Foreign Affairs, on Limiting Production of Habit-Forming Drugs 
and Raw Materials from which they are made, 67th Congress, 4th Session, House of Repre- 
sentatives, 1923 (hereafter referred to as H. of R., Hearings), p. 124. 

* Articles concerning opium in treaties before 1909 are printed in the SuppLEMENT to this 
JourNAL, Vol. 3, pp. 253-269. Americans were extensively engaged in the opium trade 
before 1844 and the treaty was not effectively enforced. See Dennett, Americans in East- 
ern Asia, pp. 115-127, 168. 

‘See letter of American Minister Reed and British Commissioners, Lay and Oliphant, 
SupPLEMENT to this JournaL, Vol. 3, pp. 269-274. But see Dennett, op. eit., p. 325. 
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lation of February 23, 1887, made this provision effective.’ Since that time 
the United States has consistently sought to aid China in her struggle against 
opium. 

Domestic cultivation and foreign trade, however, increased rapidly after 
1858 until it was estimated that twenty-seven per cent of the adult male 
population of China were opium smokers,® and according to Yuan Shi Kai, 
in 1912, ‘“‘China has been dying from this curse for more than half a century. 
Her people overcome by the vile drug have been half asleep and have not 
known that they and their country were dying.’”’’ In these circumstances 
an imperial edict of 1906 ordered the entire abolition of opium cultivation 
and smoking within ten years from January 1, 1907.8 An agreement with 
Great Britain, effective from January 1, 1908, provided for reduction of 
Indian export for a three year experimental period provided China reduced 
cultivation and importation from Turkey, Persia and other opium-growing 
countries proportionately.’ In 1911 the British commissioner made so 
favorable a report on the results of Chinese efforts that Great Britain agreed 
to end importation from India by 1917. Though the revolution of 1911 
brought a temporary set-back, general opinion seemed to be that by 1917 
both cultivation and importation of opium in China had ended,’® with the 
exception of some smuggling mostly from Hong Kong and Macao." The 
disorder in China since 1917 has resulted in a recrudescence of poppy grow- 
ing and in an increased smuggling of opium, morphine and cocaine, the 
last two of which had been introduced as “‘opium cures’’ during the period 
when smoking opium was difficult to obtain." 

5 See Moore’s Digest of International Law, Vol. 2, p. 651; League of Nations Official Journal, 
Vol. 3, p. 1038. On negotiation of this treaty see Dennett, op. cit., pp. 520, 543. 

° H. of R., Hearings, 1923, p. 125. 

7 This JourNAL, Vol. 7, p. 139. See also ibid., Vol. 7, p. 872. 

8 Opium Committee, 5th sess., Minutes, p. 187. For Chinese laws as revised in 1921 see 
H, of R., Hearings, 1923, pp. 134-136. 

* This JouRNAL, Vol. 3, pp. 835, 878; Vol. 7, p. 873; SuppLEMENT to this JouRNAL, Vol. 3, 
p. 264 and statement of Lord Minto, Governor-General of India, 1910, quoted 7bid., Vol. 5, 

. 471, 
‘ 10H. of R., Hearings, 1923, p. 125; Opium Committee, 5th sess., June, 1923, Minutes, 
p. 186; Statement of Chinese representative Koo, League of Nations, Records of the First 
Assembly, Plenary Meetings, 1920, p. 543; Records of the Second Assembly, 5th Committee, 
. 347. 
. 4 See agreement between Great Britain and Portugal, 1913, SuppLeMENT to this JouRNAL, 
Vol. 8, p. 163. 

12 See 6th resolution, Opium Committee, 2nd sess., April, 1922, Report, p.12. The League 
Secretariat estimated the 1920 crop at 10 per cent of the 1906 crop (ibid., 5th sess., Minutes, 
p. 192), but this was considered much too low by the committee (ibid., p. 106). A British 
report in 1922 says: “The law which operates in restriction of opium production in the great 
majority of the poppy-growing provinces is the ordinary law of supply and demand, while 
in not a few of the provinces, there is an artificial] stimulus to production in the form of com- 
pulsory planting under order from the military chiefs (Tuchuns) who derive a substantial 
revenue by taxing the ensuing crop”’ (ibid., p. 172). 
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The second stage in the history of the fight against opium was inaugurated 
by the United States through President Roosevelt’s call for an international 
commission, which met at Shanghai in 1909.4 The United States had 
encountered difficulties in controlling the opium situation in the Philip- 
pines,’® and the drug habit had shown signs of spreading in other countries, 
particularly in the United States."* The Shanghai commission was partici- 
pated in by delegates from China, United States, Great Britain, Austria, 
France, Germany, Italy, Japan, Netherlands, Persia, Portugal, and Russia. 
The delegates did not have plenipotentiary powers, but they recognized 
“that the use of opium in any form other than for medical purposes is held 
by almost every participating country to be a matter for prohibition or for 
careful regulation,” that ‘‘the unrestrained manufacture, sale and distribu- 
tion of morphine already constitutes a grave danger, and that the morphine 
habit shows signs of spreading,”’ and that “it is the duty of all countries to 
adopt reasonable measures to prevent at ports of departure the shipment of 
opium, its alkaloids, derivatives and preparations to any country which 
prohibits the entry”’ of the same.!” 

These resolutions resulted in the call by President Taft of an international 
conference,!* which met at The Hague in 1912 and was attended by pleni- 
potentiaries from the twelve nations represented on the Shanghai Commis- 
sion, with the exception of Austria and the addition of Siam.’® These 
plenipotentiaries signed a convention?® by which the contracting Powers 
agreed ‘“‘to control the production and distribution of raw opium, 
gradually and effectively to suppress the manufacture and trade in prepared 
opium [i.e., opium suitable for consumption other than medical], 
to limit exclusively to medical and legitimate purposes the manufacture, 
sale and use” of medical opium, morphine, cocaine, heroin, and all new 
derivatives of these products ‘“‘which may be shown by scientific research 
generally recognized, to be liable to similar abuse and productive of like 
ill effects’’; to prevent the smuggling of any of these products into China, and 
to communicate through the Ministry of Foreign Affairs of the Netherlands 
laws and statistical information on the subject. Throughout the convention 
the principle was adopted of requiring the exporting country to restrict or 


of Nations, Records of the First Assembly, 5th plenary session, p. 543. There has been much 
smuggling from the United States (H. of R., Hearings, 1923, pp. 83, 101). 

“4 See articles by Dr. Hamilton Wright, this Journat, Vol. 3, pp. 648, 828; Vol. 6, pp. 865, 
867 and Proceedings of the American Society of International Law, 1909, p. 89. 

‘6 See statement by Bishop Brent, Opium Committee, 5th sess., Minutes, p. 50. 

‘6 This JouRNAL, Vol. 5, p. 468. 

Tbid., SupPLEMENT, Vol. 3, p. 275. 

18 Tbid., Vol. 5, p. 469. 

'?See articles by Dr. Hamilton Wright, this Journat, Vol. 6, p. 865; Vol. 7, p. 
108. 

2° SUPPLEMENT to this JouRNAL, Vol. 6, p. 177; H. of R., Hearings, 1923, PP. 127-134; 
U.S. Treaty Series, No. 612; League of Nations, Document, 0. C. 1(1). 
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prohibit the export of these products contrary to the laws of the importing 
country.”! 

The convention ‘recognized the futility of an attempt on the part of a 
minority of the Powers of the world to bring under control the international 
traffic” 22 in drugs, and so authorized the Netherlands Government to invite 
adhesion to the convention by thirty-four other states. Deposit of ratifica- 
tions was postponed until the results of this action should be known. A 
second and a third conference in 1913 and 1914 failed to obtain the signature 
of Turkey, the leading producer of opium next to India, of Switzerland, an 
important manufacturer of opium derivatives, and of other countries. Con- 
sequently, though some ratifications were deposited, no states had signed 
the protocol which had been arranged at the 1914 conference for putting 
the convention into effect, before the World War. 

Seven states, including the United States and China, signed the protocol 
during the war period,” and the peace treaties with Germany (Art. 295), 
Austria (Art. 247), Bulgaria (Art. 174), Hungary (Art. 230), and Turkey 
(Art. 280) provided that all parties to these treaties should automatically 
become parties to the protocol putting the opium convention into effect. 
The Turkish Peace Treaty (Sévres) was not ratified, but by the Treaty of 
Lausanne (Art. 100 (9)), signed in August, 1923, Turkey accepted the opium 
convention, making the forty-seventh state to become bound by it.** With 
the exception of Chile, Ecuador, and Salvador, these forty-seven states have 
signed the protocol putting the convention into effect. The free city of Dan- 
zig under the protection of the League of Nations is in the same category. 
Of the remaining seventeen states, thirteen (Argentina, Colombia, Costa Rica, 
Dominican Republic, Esthonia, Latvia, Lithuania, Mexico, Monaco, Para- 
guay, Persia, Russia, and Switzerland) have signed but not ratified the 
convention; four (Abyssinia, Afghanistan, Albania, and Lichtenstein) have 
neither signed nor ratified. Persia and Switzerland, the most important of 
these states from the standpoint of the opium trade, have both expressed 
the intention of ratifying the convention at an early date. The states 
printed in italics, as members of the League of Nations, have been es- 
pecially urged by that organization to complete ratification of the conven- 
tion.” 

Most countries bound by the convention have passed laws to give it 


21 On this principle see H. Wright, this Journau, Vol. 7, p. 122. 

22 See this JourNAL, Vol. 7, p. 125, on Article 24 of the convention. 

*3 League of Nations, Document, O. C. 1(1), pp. 23, 25; the United States signed the con- 
vention, January 23, 1912, deposited ratifications December 10, 1913, signed the protocol 
February 11, 1915, and proclaimed the convention, March 3, 1915 (ibid., p. 28, U. S. Treaty 
Series, No. 612). 

* Opium Committee, 5th sess., Minutes, p. 131. 

* See Opium Committee, 4th sess., Minutes, p. 60; 5th sess., Minutes, p. 124; Journal of the 
Fourth Assembly, p. 210; League of Nations, Monthly Summary, Vol. 3, p. 220. 

26 Journal of the Fourth Assembly, pp. 156, 210. 
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effect.2”7, The United States by the Jones-Miller Act of 1922 provided for 
drastic regulation of importation and exportation through the federal 
narcotics board.** In spite of these efforts, conditions with regard to the 
use of narcotics have become worse since the war. Poppy growing has been 
reéstablished in China and morphine and cocaine are being smuggled in in 
great quantities.2® These products, as well as synthetic narcotics of similar 
effect, are being manufactured in excess of medical requirements in Europe.*° 
It is estimated that one million drug addicts live in the United States.*! 
National control has not proved effective to enforce the 1912 Convention. 

The third stage in the history of opium and dangerous drug control is 
marked by the agreement of the members of the League of Nations to 
“intrust the League with the general supervision over the execution of 
agreements with regard to the traffic in . . . opium and other danger- 
ous drugs” (Covenant, Art. 23, c). 

In pursuance of this clause the First Assembly of the League (December 
15, 1920) resolved that an advisory committee on the traffic in opium and 
other dangerous drugs be appointed by the Council.*? This the Council 
did by a resolution of February 21, 1921,* which provided for representatives 


27 For state of legislation in 1912 see this JouRNAL, Vol. 6, pp. 886 et seq.; reports on recent 
legislation, Opium Committee, 4th sess., Minutes, pp. 81 et seq.; 5th sess., Minutes, pp. 125 
et seq. 

78 The Act of February 23, 1887 (24 Stat. 409, Comp. Stat. sec. 8792-8799) prohibited 
importation of non-medicinal opium into the United States by Chinese or into China by 
Americans. An Act of February 14, 1902 (32 Stat. 33, incorporated in the Federal Criminal 
Code, 1910, Art. 308) forbade the sale of opium to natives of the Pacific Islands. An Act 
of February 9, 1909 (35 Stat. 614, Comp. Stat. sec. 8800) prohibited all importation of non- 
medicinal opium into the United States. On January 17, 1914, this act was amended (38 
Stat. 275, Comp. Stat. sec. 6287, a-f, 8801, a-f) to prohibit exportation from the United 
States of narcotics, contrary to the law of the importing country. The Harrison Act of 
December 17, 1914 (38 Stat. 785, Comp. Stat. 6287, g-q) required registration of persons 
producing, importing or manufacturing opium, coca leaves or their derivatives and limiting 
their sale of these products in the United States and its territories. This Act was amended 
by the Jones-Miller Act of May 26, 1922 (42 Stat. 596), which established the Federal 
Narcotic Control Board composed of the Secretaries of State, Treasury and Commerce with 
power to determine the amount of narcotic products to be imported for medicinal and 
scientific purposes, to prevent export of such products to countries not parties to the opium 
convention of 1912 and to restrict export to countries parties to that convention to “‘author- 
ized permittees.”” For discussion of these laws see League of Nations Official Journal, 1922, 
Vol. 3, p. 1038; Opium Committee, 5th sess., Minutes. pp. 24, 27. 

29 Supra, notes 12, 13. 

8° Report on the discussions of the mixed sub-committee of the Health Committee and of 
the Advisory Committee on the Traffic in Opium, Jan. 9, 1923, Opium Committee, 4th sess., 
Minutes, pp. 43-44, 126-128; Statement on the manufacture of morphia, other opium de- 
rivatives and cocaine, May 11, 1923, ibid., 5th sess., Minutes, pp. 67-80, 153-165; H. of 
R., Hearings, 1923, pp. 25-28, 118-119. 
31H. of R., Hearings, 1923, pp. 24, 119-120. 

* League of Nations, Records of the First Assembly, 1920, Plenary Meetings, p. 538. 
% League of Nations Official Journal, Vol. 2, pp. 114-115. The Serb-Croat-Slovene state 
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on the commission from China, France, Great Britain, India, Japan, Nether- 
lands, Portugal and Siam and three non-voting assessors. Among the 
latter the Council named Mrs. Hamilton Wright, whose late husband ably 
represented the United States on the Shanghai Commission of 1909 and the 
Hague Conference of 1912. Germany has had a representative since the 
second session of the advisory commission,™ and as a result of the urgent 
invitation of the Council on September 26, 1922, upon recommendation of 
the Assembly, the United States has been represented in an ‘‘ unofficial and 
consultative” capacity at the fourth session by Assistant Surgeon-General 
Dr. Rupert Blue, and at the fifth session by a delegation consisting of Hon. 
Stephen G. Porter, Chairman of the Committee on Foreign Affairs of the 
House of Representatives, Bishop Brent, who was on the American delega- 
tion to the Shanghai Commission and the Hague Conference, Assistant 
Surgeon-General Blue, and Mr. Neville as technical expert. 

The advisory committee is the central agency of the League’s supervision 
of the opium traffic. It is supplied with data and statistics by the Secre- 
tariat of the League, which receives all reports from the parties to the con- 
vention who are also members of the League, thus practically superseding 
the functions assigned to the Netherlands Government by the Convention 
of 1912 (Art. 21).** On the basis of this material, the advisory committee 
presents resolutions to the Council and the Assembly. The Council has 
usually endorsed the advisory committee’s report with little modification. 
In the Assembly, on the other hand, extensive debate has frequently taken 
place on the report both in the fifth committee and in plenary session. 
Opium-producing states such as India and Persia, drug-manufacturing states 
such as Switzerland, Japan and France, states with a large interest in the 
opium traffic such as Great Britain, Portugal and Netherlands, and opium 
and drug-consuming states such as China, are here represented.*’ These 
debates have been remarkably frank and have often disclosed great diversi- 
ties of opinion, but in most cases the resolutions ultimately adopted by the 
Assembly have not departed far from the recommendations of the advisory 


committee. 
The League’s work has been concerned, first, with obtaining general 


has been asked to send a representative, but has not replied (ibid.). The Fourth Assembly 
suggested an invitation to Turkey (Resolution 2, Journal of the Fourth Assembly, p. 210). 

% See resolution 12, Records of the Second Assembly, 1921, Plenary Meetings, p. 541; 
Opium Committee, 2nd sess., Report, pp. 2-3. 

% League of Nations, Records of the First Assembly, 1920, Plenary Meetings, p. 538; Monthly 
Summary, Vol. 2, pp. 244, 266; Opium Committee, 4th sess., Minutes, p. 9; 5th sess., Minutes, 
p. 123; The Traffic in Habit-Forming Drugs, Statement of the attitude of the United States, 
Washington, 1923, pp. 1-3. 

%* Opium Committee, 2nd sess., Resolutions, p. 2. 

37 The American representatives at the Fifth session of the Advisory Committee on Traffic 
in Opium were present also at the meetings of the fifth committee of the Fourth Assembly 
which dealt with the opium question. See Journal of the Fourth Assembly, p. 156. 
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ratification of the Opium Convention of 1912 and the protocol putting it 
into effect. Every Assembly has passed resolutions urging League members 
to ratify, with the result that nearly all states of importance in the trade are 
either bound by the convention or have promised to ratify soon. Of the 
fifty-four members of the League, forty-three are parties to the convention, 
and two more, Persia and Switzerland, have promised soon to become so. 
Of the ten states not in the League, four are parties to the convention.** 

The second aspect of the League’s work is supervision of the execution of 
the convention. To this end it has attempted to have all states parties to 
the convention and important in the opium and dangerous drug trade repre- 
sented on the advisory committee even though not members of the League. 
Germany and the United States are both now on the commission. Jugo- 
Slavia and Turkey have been invited.*®. The advisory committee, with the 
aid of the League Secretariat, has prepared statistics with regard to the 
production *° and consumption “ of opium and dangerous drugs so far as 
available data permits. It has likewise given publicity to the national laws 
and regulations enforced by the states in pursuance of the Convention of 
1912,* and to all information received with regard to seizures of illicit opium 
and narcotics.“ In order to make this information more complete, the 
Assembly has requested the submission to the Secretariat of annual reports 
by the members of the League parties to the convention and particularly 
of information with regard to important seizures.** Finally, the League has 
recommended measures to be taken by the parties to the convention to 
assure a more adequate enforcement, such as the imposition of severe penal- 
ties upon individuals engaging in illicit trade in narcotics,“ and the require- 
ment of the production of a certificate from the importing government before 
export is permitted. Detailed regulations with regard to import and export 

*8 Supra, notes, 24-26. Ireland, though now an independent member of the League, 
was presumably included in the British ratification of the Opium Convention of 1912. 

39 Supra, note 33. 

‘° The world production of opium has been estimated by the League Secretariat at about 
3500 tons per year for 1920, 1921, and 1922 (Opium Committee, 5th sess., Minutes, p. 17). 
Mr. Porter has estimated the production for exportation at 1500 tons and for home consump- 
tion at 1000 tons (H. of R., Hearings, 1923, pp. 12-16, 24). He has estimated the amount 
necessary for medical and scientific purposes at seventy-five tons (ibid., p. 12). Dr. Lam- 


bert estimated twenty-two tons as the medical requirements of the United States (ibid., 
p. 27), which would make the world requirements 440 tons if the same ratio were applied to 
all countries. 

“ For statistics on production and consumption of narcotic drugs, see supra, notes, 30, 31. 

Supra, note 27. 

“ Opium Committee, 5th sess., Minutes, pp. 29-32, 36-37, 133-135. Monthly Summary 
of the League of Nations, Vol. 4, p. 14. (Feb. 1924). 

“ Resolution 5, League of Nations, Records of the Second Assembly, 1921, Plenary Meetings, 
p. 540; Resolution 1, Journal of the Fourth Assembly, 1923, p. 210 and Resolutions 4 and 5, 
Opium Committee, 5th sess., Minutes, p. 209. For form of report, see ibid., 2nd sess., pp. 
13-17, 

“ Resolution 7, Opium Committee, 5th sess., Minutes, pp. 109-110, 210. 
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certificates have been drawn up “ and thirty-four governments appear to 
have put them into effect,’ including the United States.*® 

A third aspect of the League’s work has been the interpretation of the 
Convention of 1912 and, in case its terms are found inadequate, the recom- 
mendation of improvements. It is in this phase of the problem that the 
United States has been most interested. The Council, at its thirteenth 
session on June 28, 1921, adopted at the suggestion of the Chinese repre- 
sentative, Mr. Koo, an amendment to the first report of the advisory com- 
mittee in the following terms: 


That in view of the world-wide interest in the attitude of the League 
towards the opium question, and of the general desire to reduce and 
restrict the cultivation and production of opium to strictly medicinal 
and scientific purposes, the Advisory Committee on Traffic in Opium 
be requested to consider and report, at its next meeting, on the possi- 
bility of instituting an inquiry to determine approximately the average 
requirements of raw and prepared opium specified in Chapters I and II 
of the Convention for medical and scientific purposes in different 
countries.*® 


This proposal gave rise to acrimonious debate in the fifth committee of the 
Second Assembly. The Indian representative, Mr. Sastri, thought the 
recommendation went beyond the terms of the Convention of 1912, which he 
contended recognized legitimate uses of opium not ‘“‘strictly medical and 
scientific,’ that it was of doubtful expediency to declare the 1912 Convention 
out of date within a few months of its coming into force, and that in any case 
by the terms of Article 23 of the Covenant the League was confined to the 
execution of the existing treaty unless it wished to ‘‘convene another inter- 
national conference and reopen the whole question before it.’’ During the 
course of his remarks he referred to the extensive use of raw opium in India 
as a preventive of malaria and kindred diseases and said: ‘‘ What would be 
the consequence of suddenly depriving them of the use of these simple reme- 
dies, containing opium as one of their ingredients, by confining the produc- 


4 See Resolution No. 4, Opium Committee, 1st sess., 1921, pp. 4, 6; Resolution 3, 
Records of the Second Assembly, 1921, Plenary Meetings, p. 539; Resolution 2, Third As- 
sembly, 1922, Opium Committee, 4th sess., p. 12; Resolution 4, Journal of the Fourth As- 
sembly, p. 211. 

47 Opium Committee, 5th sess., Minutes, pp. 124-125. 

48 bid, 5th sess., Minutes, pp. 24, 27. For United States attitude on Resolution 2 of 
Third Assembly (Opium Committee, 4th sess., pp. 10-21; 5th sess., pp. 120-121), which 
provided that importation of opium and narcotics be refused from countries not parties to 
the 1912 Convention and which have not adopted the import certificate plan, see Secretary 
Hughes’ letter of May 10, 1923, saying: “The United States is of the opinion that it would be 
better to obtain the adhesion of producing countries to the convention than to attempt a 
boycott.” (The Traffic in Habit-Forming Narcotic Drugs, Washington, 1923, p. 3). The 
Jones-Miller Act of 1922 provides for such a boycott on exports (Opium Committee, 5th 
sess., p. 11). 

4* League of Nations, Records of the Second Assembly, 5th Committee, p. 429. 
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tion of raw opium in India—a tropical country—merely to what experts in 
Europe might catalogue under scientific and medical heads?” He also 
noted that ‘‘as the result of the strict legislation governing the traffic, India 
had already lost four millions of her annual revenue.” ” Mr. Koo, of China, 
defended the proposal, pointing out that it merely proposed an investigation 
and did not seek to impose obligations. ‘If the people of India,’’ he said, 
“wish to improve their health by eating raw opium, such a practice would 
still be legal until India consented to give it up. . . . As one of the 
largest opium-producing countries in the world, India’s cooperation is 
necessary and I feel certain that India will not fail to give it when she under- 
stands that it is cooperation which is sought from her and not compulsion 
which is imposed upon her.” * As a compromise, the resolution was finally 
approved by the fifth committee and by the Assembly with elimination of 
the word “strictly” and substitution of “legitimate” for “medical and 
scientific.” The reference to “prepared opium” was also eliminated inas- 
much as its complete suppression is provided for in the 1912 Convention. 

At its second session, April 29, 1922, the advisory committee recommended 
that the Council invite the parties to the Convention of 1912 to furnish the 
Secretariat “‘a statement of their countries’ total requirements for internal 
consumption per annum of opium and its derivatives indicating separately, if 
possible, the quantities employed respectively for medical, scientific and 
other uses.”” This resolution was approved by the Assembly.™ 

The United States, though a party to the 1912 Convention, and though 
repeatedly urged by the League of Nations to participate in its work of 
enforcement, had preferred to act through the medium of the Netherlands 
Government as provided in the convention, until the fourth session of the 
advisory committee, January 8-14, 1923.54 At this session the United States 
appointed Assistant Surgeon-General Blue as unofficial representative, and 
there was an energetic discussion upon the requirements of the convention 
with regard to the suppression of the production of opium for non-medical 
or non-scientific purposes, but no decision was reached.® 

On February 21, 1923, following hearings on all phases of the opium and 
drug question, Mr. Porter reported from the House Committee on Foreign 
Affairs, with the approval of the Secretary of State, a resolution®’ which 


° League of Nations, Records of the Second Assembly, 5th Committee, p. 344. 

Tbid., p. 350. 

® Resolution 10, ibid., Plenary Meetings, p. 540. See also League of Nations Monthly 
Summary, Vol. 1, pp. 127, 145. 

® Resolution 4, Opium Committee, 2nd sess., Report, pp. 5, 12, Third Assembly Resolution 
3, Monthly Summary, Vol. 2, pp. 225, 244. 

“ Supra, note 35. 

*® Opium Committee, 4th sess., Minutes, pp. 38-43. 

* Letter of Secretary Hughes, February 13, 1923, H. of R., Hearings, 1923, pp. 3-4; 
67th Cong., 4th sess., H. of R., Report No. 1678, pp. 5-6. 
* H. J. Res., 453, 42 Stat. 1431. See also, H. of R., Hearings, 1923; 67th Cong., 4th sess., 
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declared it the “imperative duty of the United States Government to safe- 
guard its people from the persistent ravages of habit-forming narcotic drugs; 
that effective control of these drugs can only be obtained by limiting their 
production to the quantity required for strictly medicinal and scientific 
purposes,” and that, consequently, the President be requested to urge upon 
the Governments of Great Britain, Persia, and Turkey the immediate neces- 
sity of limiting the growth of the poppy, and upon the governments of Peru, 
Bolivia, and Netherlands the immediate necessity of limiting the production 
of coca leaves, to that quantity, and to report to Congress on the first Mon- 
day in December, 1923. This resolution was approved on March 2, 1923, 
and on May 10, 1923, Secretary Hughes instructed Representative Porter, 
Bishop Brent and Assistant Surgeon-General Blue ‘‘to attend in a consulta- 
tive capacity ”’ the fifth session of the League advisory committee on May 24. 
The instructions ** stated that “the United States is quite convinced that the 
only basis for control of the traffic in narcotics is by means of international 
cooperation,”’ and in view of the League’s supervision of the Hague Con- 
vention of 1912 and of its invitation to the United States, “‘has decided to 

have representatives at these committee meetings in a consultative capac- 
ity.”” Theinstructions, however, insisted that the United States “can not be 

a party to any interpretation of the Hague Convention which weakens the 

force of that instrument as a means for controlling the traffic in narcotic 

drugs’”’ and consequently “is convinced that no effective cooperation can 

be expected unless the first two (of the attached resolutions) are accepted.”’ 
These resolutions provided: 


1. If the purpose of the Hague Opium Convention is to be achieved 
according to its spirit and true intent, it must be recognized that the 
use of opium products for other than medicinal and scientific purposes 
is an abuse and not legitimate. 

2. In order to prevent the abuse of these products it is necessary to 
exercise the control of the production of raw opium in such a manner 
that there will be no surplus available for non-medicinal and non- 
scientific purposes. 


These proposals were ably presented to the fifth session of the commission 
in May and June, 1923. Bishop Brent showed the necessity of this interpre- 
tation to control the use of opium based on his experience in the Philippines 
and in China.5® Congressman Porter endeavored to show that these prin- 
ciples were necessary deductions from the terms of the 1912 Convention. 
He relied upon the legal maxim ‘‘that one section of an instrument cannot 
be so construed as to defeat the purpose of the whole document.”’ The 
purpose of suppressing all non-medical and non-scientific use of opium and 


H. of R., Report No. 1678; Remarks of Hon. Stephen G. Porter in the House of Representa- 
tives, Feb. 26, 1923. 

58 The Traffic in Habit-Forming Narcotic Drugs, Washington, 1923, pp. 1-3. 

5? Opium Committee, 5th sess., Minutes, pp. 11-13. 
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drugs was evident from Chapters II and III, which provided for ‘the gradual 
and effective suppression of the manufacture of, internal trade in, and use of 
prepared opium with due regard to the varying circumstances of each coun- 
try concerned”’ (Art. 6), and for “‘the limitation exclusively to medical and 
legitimate purposes of the manufacture, sale, and use of morphine, cocaine 
and other drugs” (Arts. 8,14). ‘To assume or argue,” he said, “‘that Arti- 
cle 1, providing for ‘the control of the production and distribution of raw 
opium’ means anything but such control as will prevent a surplus available 
for abusive use is plainly a construction that defeats the very purpose of the 
convention itself.’’ © 
The majority of the committee agreed to the American proposals in 
principle and one of the assessors, M. Brenier, who had served as chairman 
of the drafting committee at the Hague Conference of 1912, explained the 
intent of these articles, which he thought did not ‘‘contradict in principle 
the declarations of the American Delegation.”’ The thought of the drafters 
of Article 6, he said, was ‘‘exactly interpreted’’ by the opinion of the legal 
section of the League Secretariat as follows: © 
The complete and effective suppression of the manufacture of, home 
trade in, and use of prepared opium constitutes one of the ultimate 
obligations undertaken by governments under the 1912 Convention; 


but it is for each state to decide, according to individual circumstances, 
as to the precise manner in which its suppression may be brought about. 


Mr. Campbell, representing India, however, said: 


If it was contended that the meaning of the convention was that the 
Government of India could not allow the production of any opium unless 
that opium was destined solely for scientific or medical requirements, 
then he was afraid that his government could not accept that interpreta- 
tion. . . . Thatinterpretation seemed to him contrary to the terms 
of the convention. . . . It would stultify the whole of Chapter II 
of the convention. The committee would find that Chapter II, while 
requiring the gradual suppression of the use of prepared opium, defi- 
nitely provided a procedure under which the use of this prepared opium 
could continue pending suppression. If Mr. Porter’s argument were 
accepted, it would follow that opium could not be produced for a purpose 
for which the convention itself made provision.® 


The Netherlands and Japanese delegations seemed to share these doubts. 
Further debate,** however, resulted in the following resolution: * 


The Advisory Committee on the Traffic in Opium accepts and recom- 
mends to the League of Nations the proposals of the United States 
representatives as embodying the general principle by which the gov- 
ernments should be guided in dealing with the question of the abuse of 


°° Opium Committee, 5th sess., Minutes, pp. 13-16. 

Jbid., p. 23. 82 Tbid., p. 19. 

% Tbid., pp. 21, 23. 

“ Tbid., pp. 81-105, 111-119, during part of this discussion the American delegates retired. 
* Ibid., pp. 118, 202, 208. 


1 
Ss 
Tr 
n 
e 
id 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


dangerous drugs and on which, in fact, the International Convention of 
1912 is based, subject to the fact that the following reservation has been 
made by the representatives of the Governments of France, Germany, 
Great Britain, Japan, the Netherlands, Portugal and Siam: 

“The use of prepared opium and the production, export and import 
of raw opium for that purpose are legitimate so long as the use is subject 
to and in accordance with the provisions of Chapter II of the convention. 

“The representative of the Government of India associates himself 
with the foregoing resolution, subject to the following reservation re- 
garding paragraph I: 

“The use of raw opium, according to the established practice in 
India, and its production for such use are not illegitimate under the 
convention.” 


The American delegation accepted these resolutions with the statement 
that ‘‘the reservation made by the representatives of the Governments of 
France, Germany, Great Britain, Japan, the Netherlands, Portugal and 
Siam . . . appears to be but a reaffirmation of Chapter II of the Hague 
Opium Convention, and, as such, gives rise to no question.” Bishop 
Brent remarked that “‘the degree of unanimity which had been attained in 
the committee marked perhaps the greatest progress which had been made 
since the question had first become an international responsibility.” *” 

It was, however, recognized that the Convention of 1912 must be supple- 
mented if full effect was to be given to these principles. Consequently the 
calling of two international conferences was proposed.®* One of these con- 
ferences was to be composed of representatives of countries producing raw 
opium and coca leaves, of countries manufacturing drugs from these prod- 
ucts, of countries which temporarily recognize the use of prepared opium, 
and of China, to agree as to a limitation upon the amount of morphine, heroin 
cocaine and their salts to be manufactured, upon the reduction of production, 
export and import of raw opium and coca to the amount required for this 
manufacturing demand, other medicinal and scientific demands and the 
demand for smoking in countries where it is still allowed. The other con- 
ference was to consist of representatives of countries with Far-Eastern 
territories which still recognize the use of prepared opium, to agree upon 
plans for its gradual suppression in pursuance of Chapter II of the 1912 
Convention. 

The Assembly approved these resolutions at its fourth session on Septem- 
ber 27, 1923, and at its meeting on December 13 the Council fixed the date of 
the latter conference for November 3, 1924, and of the former for November 
17, 1924.6 The resolution introduced in the United States Congress on 


* Opium Committee, 5th sess., Minutes, p. 203. 

67 Tbid., p. 119. Tbid., pp. 208-209. 

*? League of Nations, Journal of the Fourth Assembly, pp. 210-212; Monthly Summary, 
Vol. 3, p. 310. On March 15, 1924, the council authorized the special preparatory com- 
mittee on which the United States is represented by E. L. Neville, to draft the agenda 
for both of these conferences. 


292 


THE OPIUM QUESTION 293 


January 28, 1924, provides for American participation in one or both of 
these conferences.”° 

The numerous discussions of the opium problem, here reviewed, seem to 
have brought general agreement upon three principles: 

(1) The use of opium for purposes other than medicinal or scientific 

is an evil and should be abolished. Warren Hastings in 1735 expressed a 
view prevalent in his time when he declared “opium is not a necessary of life 
but a pernicious article of luxury which ought not to be permitted, except for 
purposes of foreign commerce only.””! In 1895 a British parliamentary 
commission, after extensive inquiry found, with one dissenting opinion, that 
there was ‘‘no evidences of extensive moral or physical degradation”’ result- 
ing from the use of opium in India, and that it was not advisable that the 
growth of the poppy and manufacture of opium, except for medicinal pur- 
poses, be abandoned in India.” An official report of 1922 reached similar 
conclusions.”* The Maharajah of Nawanagar in the League of Nations 
Assembly, supported by other representatives of India, though admitting the 
evil effect of opium smoking, which is taboo in India, insisted that opium 
eating as practiced in India furnishes a necessary sedative in the hot climate 
and is regarded as the “Indian parallel of wine and beer in Europe and 
America.” 7* Nevertheless the general opinion in China, the opinion of 
popular Indian leaders such as Mahatma Gandhi and Rabindranath Tagore, 
and the overpowering medical opinion of the Western world, regards the use 
of narcotics, except by medical prescription, as deleterious,” and this opinion 
is now accepted by the League of Nations and the United States. 

(2) The non-medical use of opium and narcotic drugs can only be sup- 
pressed by curtailing their production. Efforts at control of consumption 
and of trade have proved abortive because of the great value in proportion 
to bulk and the consequent ease of smuggling. If opium and narcotic drugs 
exist in large quantities they will get to the addict even through prison walls. 

This principle is also accepted by the League of Nations and the United 
States, but great difficulties still exist in the way of giving it practical effect. 

70 Supra, note 1. 

7 Opium Committee, 5th sess., p. 11. 

72H. of R., Hearings, 1923, p. 124. 

® Dixon, The Truth about Indian Opium, India Office, 1922. See H. of R., Hearings, 
1923, pp. 88 et seg. and Opium Committee, 5th sess., Minutes, p. 111. 

™ League of Nations Third Assembly, 11th Plenary Meeting, Sept. 19, 1922. See also 
statement of Lieut.-Col. John Ward, British Empire (ibid.), of Mr. Sastri, India (Records of 
the Second Assembly, 5th committee, p. 343) and of Mr. Campbell, India. (Opium Commit- 
tee, 5th sess., Minutes, pp. 17-18). 

* Supra, note 7. See also Taraknath Das (H. of R., Hearings, 1923, pp. 94-96); U.S. 
Report of Committee appointed by the Secretary of the Treasury, March 25, 1918 (ibid., 
p. 121); Bishop Brent (Opium Committee, 5th sess., Minutes, pp. 11-12); League of Nations, 
mixed subcommittee of health and opium committees, Jan. 9, 1923 (tbid., 4th sess., Minutes, 
pp. 126-127); Lord Minto, Governor-General of India (this JournaL, Vol. 5, p. 466) and 
Hamilton Wright (this Journa, Vol. 6, p. 886). 
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There is the technical difficulty. No accurate data exist for determining the 
amount of production necessary to supply the world’s medicinal and scien- 
tific needs.* Restriction without such data might lead to a serious famine 
of necessary medical drugs. No universal medical opinion exists as to what 
are dangerous drugs. American medical opinion regards codeine in that 
category, but most European physicians insist that it is harmless.” Then 
there are economic difficulties. Countries such as India, Persia, Turkey, and 
the Dutch Indies get large revenues from the opium monopoly or excise. 
This influence has been most prominent in preventing prohibition.”* These 
countries not unreasonably feel that they will be discriminated against if 
production is curtailed. The poppy requires peculiar climatic conditions 
and is produced in comparatively few countries, China, India, Turkey, 
Persia, Jugoslavia and to a slight extent Afghanistan, Formosa, Egypt and 
Greece. Coca leaves from which cocaine and codeine are made are grown 
in Peru, Bolivia and Java.’? These countries, except China, have not them- 
selves suffered greatly from the drugs. India particularly, whose low- 
grade opium would be superseded for medicinal uses by Turkish and Persian 
opium, feels aggrieved. The Maharajah of Nawanagar, after noticing the 
sacrifice both of government revenue and of wealth to the individual pro- 
ducer which India is asked to make, says: “‘It is difficult when the economy of 
our daily lives is affected and badly affected, for all of us to be philanthro- 
pists all the time.” ®° There is the administrative difficulty of actually 
preventing production. While poppy and coca growing can be prevented if 
government services are sincere and reasonably efficient, prevention of 
manufacture of synthetic narcotics from simple chemicals may present 
greater difficulties.*‘ Finally, there is the political difficulty. Govern- 


% Supra, notes, 40,41. Opium Committee, 5th sess., Minutes, p. 80. 

7! Ibid., pp. 68-72. 

78 The influence of the financial situation in Persia, Turkey, and India is discussed in a 
memorandum by Mrs. Hamilton Wright, June 6, 1923 (Opium Committee, 5th sess., 
Minutes, pp. 193-200). See also statement by Bishop Brent, ibid., p.11. The importance 
of opium in the Indian budget has been much discussed. In 1910 the Indian Government 
appears to have derived 8,000,000 pounds from the domestic excise and the sales for export 
which constituted 10 per cent of the total Indian revenues. Half of this revenue was sacri- 
ficed by the Chinese agreement of 1911 while the revenue from other sources increased with 
the result that at present 4,000,000 pounds is received from opium, about 3 per cent of the 
total revenues. (Statement by Mr. Sastri, Records of Second Assembly, 5th committee, 
p. 340, and by Mr. Campbell, Opium Committee, 5th sess., p. 18. See also H. of R., 
Hearings, 1923, pp. 24, 96-98.) The value of the poppy crop to the producer is twice its 
value to the government according to the Maharajah of Nawanagar (3rd Assembly, 11th 
Plenary Meeting, 1922), but he overlooks the possibility of substituting other crops. (See 
Opium Committee, 5th sess., Minutes, p. 194, H. of R., Hearings, p. 98.) 

7 See statistics of world production of opium, Opium Committee, 5th sess., Minutes, 
p. 178, and U.S. resolution, 1923, supra, note 57. 
8° League of Nations, Third Assembly, 11th Plenary Meeting. 

% See 13th Resolution of Second Assembly, Records, Plenary Meetings, p. 541, and speech 
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ments are reluctant to subject their internal policy to the regulation or scru- 
tiny of other governments or international agencies. Granting an agree- 
ment upon the amount of opium, morphine, cocaine, and other narcotics 
necessary for the world’s legitimate requirements, how shall the growth and 
manufacture of this requirement be apportioned among the several states? 
This will doubtless be the leading question before the conference which meets 
November 17. 

(3) Drug control cannot be effective unless it is international. Anyone 
of the important poppy-growing countries can much more than supply the 
world’s medical and scientific needs. Therefore, with the present world 
character of trade, production must be restricted everywhere or it will be 
useless. This has been recognized in the efforts to bring about universal 
acceptance of the 1912 Convention. But general acceptance of the obliga- 
tion is not enough. There must be confidence in its enforcement. This 
can only come with international supervision. India is not unnaturally 
reluctant to stop the lucrative business if China continues to produce il- 
legally because of a feeble or corrupt administration. If the League can in 
fact supervise and give publicity to anti-narcotic administration in such a 
way as to make it effective and to create general confidence in its effective- 
ness in all countries, it will present prospects of success where other efforts 
have failed. 
of French representative, ibid., p. 537; Opium Committee, 2nd sess., Report, pp. 9, 29; 4th 


sess., Minutes, p. 43. 
® Supra, note 68. 


EDITORIAL COMMENT 
RATIFICATION OF TREATIES IN GREAT BRITAIN 


The first Labor Government of Great Britain, of which Mr. James 
Ramsay MacDonald is Prime Minister, and the very head and front, is 
responsible for a change of policy which, if maintained, will in one respect 
at least tend toward “the Americanization of the British Constitution.” 
It appears that on April first, of the present year, Mr. Arthur Ponsonby, 
Under-Secretary for Foreign Affairs, moved in the House of Commons the 
second reading of the bill to ratify the Treaty of Lausanne, concluded by 
Great Britain and other Powers with Turkey on July 24, 1923. There was 
nothing unusual in the motion, but he followed it with an announcement, 
according to the Associated Press,' “‘that in order to strengthen the control 
of Parliament over international treaties the government had decided that 
in the future Parliament would be allowed an adequate opportunity for 
the discussion of all treaties before their final ratification. He said that 
hitherto there had been no constitutional obligation on the government of 
the day to submit treaties before ratification.” 

Any government of the day could take the Parliament into its confidence 
before proceeding to the ratification of a treaty, but the importance of Mr. 
Ponsonby’s statement lies in the fact that His Majesty’s Government— 
for such it is—has adopted the policy of publicity in the matter of treaties. 
It is, however, too much to say with Mr. H. A. L. Fisher, a Liberal member 
of Parliament and former Cabinet officer, that such action on the part of 
the government would necessarily entail ‘‘the Americanization of the 
British Constitution.” Even in respect to treaties, the proposed policy 
does not go so far as American practice, although the government proposed, 
to quote again the Associated Press, to “lay on the table in both Houses of 
Parliament every treaty, when signed, for a period of twenty-one days, 
after which the treaty would be ratified and published and in the event of 
important treaties an opportunity for discussion would be given within 
this period.”’ It is further stated that the government intended to submit 
“to the House all agreements, commitments and understandings which 
might in any way bind the nation to specification.” 

It is a correct conclusion that by such a practice, secret treaties—a con- 
summation devoutly to be wished—would be rendered improbable. It is 
perhaps too much to say impossible, for they could be concluded, but their 
terms would become public before ratification, and the British electorate 


1The Washington Post, April 2, 1924, p. 3. 
296 


EDITORIAL COMMENT 297 


would understand in advance of ratification what obligations the govern- 
ment in power was concluding, by which every man, woman and child of 
the vast British Empire would be bound. One can, however, understand 
that the older parties were aghast, for if the new policy of publicity thus 
inaugurated should commend itself to Parliament and to the people who 
choose the members of Parliament, it is evident that the ways of diplomacy 
would become the talk of the man in the street, and that international 
secrets would cease to be the patrimony of the select few, who, in their self- 
sufficiency, have bound their countrymen in times past to policies which 
they themselves condemn when reason has replaced the passion of the 
moment. John Bright was beaten for reélection to Parliament because he 
opposed the Crimean War of 1854-1856, waged by Turkey, France and 
Great Britain, on the one hand, against Russia on the other. Yet within a 
generation as sturdy a defender of the past as Lord Salisbury maintained 
that that very war was a mistake. 

It is too much to hope that the people will always be wise enough to 
desery the ultimate danger lurking in a treaty or convention with foreign 
countries, yet it cannot be doubted that the policy of publicity, taxing them 
at the source with knowledge in advance of ratification, will exercise a 
sobering effect—and sobriety in foreign relations is not the least of the 
world’s desiderata. 

The method by which the American public learns of treaties and conven- 
tions is different from that proposed at present by the British Government. 
From the meager statement transmitted by the Associated Press, it does not 
appear that the treaty or convention or agreement is to be approved in 
express terms by the Commons and the Lords. In effect, it is little less than 
that, because the government would hardly proceed to the ratification of a 
treaty which meets with the disapproval of the House of Commons, although 
it might not be deterred from this course by opposition of the Lords. But 
the control of the public over treaties is assured, if only they be laid before 
Parliament in advance of their ratification, and an opportunity be given to 
public opinion to express itself. For the people really rule today, in most 
countries, whether the form of government be monarchical or republican. 

It is a break with the past to make secret agreements public, either before 
their ratification or within a reasonable time afterward, and yet there is no 
difficulty in the matter. A nation should not enter into a treaty with a 
foreign country, whose terms it is unwilling to disclose. And if the terms 
of a treaty cannot for one reason or another be disclosed, that would seem 
to be in itself proof positive that it should not be contracted. 

The Government of the American Union cannot make secret treaties—at 
least it cannot be bound by them if made, because a treaty, or convention, 
or international agreement, only becomes binding when its ratification is 
advised and consented to by the Senate, and it only becomes a law of the 
land by promulgation as such by the President of the United States. Yet, 
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notwithstanding the requirement of publicity, the Government of the 
United States has entered into all treaties which have seemed to be neces- 
sary to the protection of its interests. Other countries may do so, if it be 
their desire. Publicity cannot be expected to prevent wars, but publicity 
can prevent the negotiation of treaties which, if concluded and ratified by 
the nations, bind them to go to war. There is perhaps no one method to 
preserve peace, but there are many approaches, and the publication of all 
agreements is one of the steps toward the goal which we should have, and 
which it is to be hoped we will have more clearly before our eyes than ever 
in the past. 
Of a truth, “‘The old order changeth, yielding place to new.” 
JaMES Brown Scorr. 


EXTRADITION TREATIES AND THE DEATH PENALTY 


Attached to the extradition treaty between the United States and Costa 
Rica, signed November 10, 1922, and since ratified, there was an exchange of 
notes concerning the death penalty which seems to be of sufficient interest to 
draw attention to certain developments in this type of international agree- 
ment. The essential portions of these notes are as follows. In answer to 
the statement of the Costa Rican Minister of Foreign Relations ‘‘that it is 
understood that the Government of the United States of America gives as- 
surance that the death sentence will not be passed upon criminals surrendered 
by Costa Rica to the United States of America for any one of the crimes 
enumerated in the said treaty, and that that assurance will form an effective 
part of the treaty and that it will be so mentioned in its ratification,”’ Mr. 
Davis, American Minister at San José, in repeating the words just quoted, 
added: ‘In order to make this assurance in the most effective manner pos- 
sible, it is agreed by the United States, that no person charged with crime 
shall be extraditable from Costa Rica upon whom the death penalty can be 
inflicted for the offense charged by the laws of the jurisdiction in which the 
charge is pending.”’! “3 

Of the extraditable crimes listed in the treaty none is punishable by the 
death penalty in Arizona, Kansas, Maine, Michigan, Missouri, North Da- 
kota, Oregon, Rhode Island, South Dakota, Washington, and Wisconsin. 
Treason, punishable by death in Arizona and Michigan as well as by Federal 
law, is not an extraditable offense. With the exception of the states listed 
murder, arson, and rape are generally punishable by death throughout the 
United States, and together with piracy, under the Federal statutes. Noth- 


1 SUPPLEMENT to this JouRNAL, Vol. 17 (1923), pp. 221, 222. See upon this subject gen- 
erally, J. Saint-Aubin, L’Eztradition et le droit extraditionnel, Vol. I, pp. 695-703; Maurice 
Travers, Le droit pénal international, Vol. III, pp. 313-322; and P. Leboucg, “Influence en 
matiere d’extradition de la peine applicable dans le pays requérant,’’ Clunet, Vol. 38 (1911), 
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ing, therefore, in the reservation is in conflict with the systems of penal law 
prevailing in the eleven states above named. For capital crimes under the 
laws of the United States and territories and of thirty-seven of the forty- 
eight states, the effect of the reservations is to eliminate the most serious 
crimes, namely, first degree murder, rape, and generally arson from the list 
of extraditable offenses. International extradition being wholly a Federal 
matter, the validity of such a provision, whatever be the theory of constitu- 
tional limitations upon the treaty-making power, is unquestionable. 

The notes exchanged are in identical language with those previously ex- 
changed and attached to the extradition treaty between the United States 
and Portugal of May 7, 1908, negotiated by Secretary Root. The provision 
appears in the Senate resolution consenting to ratification and in President 
Roosevelt’s proclamation of that treaty. A similar provision appears in the 
body of the extradition treaty between England and Portugal of October 17, 
1892. 

These reservations appear to be in the nature of concessions made by the 
United States in favor of the prevailing sentiment in Portugal and Costa 
Rica (with neither of which had the United States previously had extradi- 
tion treaties) against capital punishment which Portugal had abolished in 
1867 and Costa Rica in 1880. The other Latin-American states which have 
abolished the death penalty are Venezuela (1864), Guatemala (1889), Co- 
lombia (1890), Brazil (1891), Nicaragua (1893), Honduras (1894), Ecuador 
(1897), Panama (1917), and Uruguay (1918). 

Similar legislation has taken place in Europe, viz., San Marino (1848), 
Roumania (1864), Portugal (1867), Holland (1870), Italy (1888), Norway 
(1895), and in fifteen of the Swiss cantons since 1896. In the Swiss cantons 
and in some of the Latin-American states statutory provisions have been 
made limiting extradition so as to avoid surrender where the death penalty 
might follow. Others again have attempted unsuccessfully through di- 
plomacy to condition surrender upon the promise of the demandant state 
that the death penalty would not be inflicted notwithstanding the unre- 
served terms of the extradition treaty involved. Such was the position 
taken by Portugal against France in the Albertini case, and by Argentina 
against the United States in the Damiano case.” 

The policy of states which have abolished capital punishment came to be 
expressed in extradition treaties in a fairly uniform manner, the provision 
being that when an individual accused or condemned of crimes which ac- 
cording to the legislation of the demandant state involve the death penalty, 
shall be delivered on condition that the death penalty be commuted. This 
was the line taken in the treaty between Spain and Brazil (1872), in that be- 
tween Portugal and Switzerland (1873), and in many others, to most of 
which a Latin-American state is a party. Usually the stipulation is to com- 
mute the death penalty to the next inferior punishment. This provision is 
* This Journat, Vol. 3 (1910), p. 694. 
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derived from the draft multilateral conventions on extradition of which the 
first (excluding the Lima draft of 1877) was that of Montevideo in 1889. 
The extradition convention of the Central American republics of 1907, the 
draft convention of the International Commission of Jurists held at Rio in 
1912, and that of the Central American extradition convention signed at 
Washington in February, 1923, follow the Montevideo form. The United 
States has never adopted it. There may be constitutional difficulties so far 
as this country is concerned which would make its adoption awkward. The 
Root reservation now copied into the Costa Rican convention avoids this 
awkwardness, but Portugal and Costa Rica might seem to be indicated as 
havens of refuge for certain fugitives from justice from those states of the 
Union which retain the death penalty for murder, arson, and rape. How- 
ever, no one is likely to venture to predict a wave of violent and atrocious 
crimes in those states because of the Portuguese and Costa Rican reserva- 


tions. 
J.S. REEvVEs. 


BARON SERGE A. KORFF 


A bare statement of the record of Baron Korff reveals the achievement of 
his life. Born in Russia March 4, 1876, he received his early education in 
that country. He was a graduate in Jaw of the University of St. Petersburg, 
1899. He served in the Russian Ministry of Finance and was sent on 
numerous missions to Paris, Berlin and London between 1899 and 1901. 
He was one of the secretaries of the International Red Cross Conference at 
St. Petersburg in 1902. He was sent by the Russian Ministry of Finance to 
Manchuria, China, and Japan in 1902. In 1906, the University of St. 
Petersburg conferred upon him the degree of Master of Constitutional Law, 
In 1906 and 1907, he gave courses on Russian law at the University of 
Helsingfors; and he was Titular Professor of Russian law and history in 
that University from 1908 until 1917. 

In 1908, he delivered a course of lectures at Johns Hopkins University. 
In 1909 and 1910, he was Professor of both Constitutional and International 
Law at the College for Women, St. Petersburg. In 1910, he received the 
diploma of Doctor of Constitutional Law from the University of Dorpat. 
He became Executive Secretary of the International Red Cross Conference 
at Washington in 1912. 

In 1917, Baron Korff became Lieutenant Governor General of Finland. 
He spent several months at the Peace Conference at Paris with the Russian 
delegation. Baron Korff returned to the United States in 1918, and there- 
after became engaged in active academic work until his untimely death 
March 7, 1924. He was on the staff of Georgetown University School of 
Foreign Service. Simultaneously he was Professorial Lecturer at Johns 
Hopkins University, and in 1923-1924 a member of the faculty of Political 
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Science of Columbia University. In 1921, he gave the Harris course of 
lectures at Northwestern University. He was one of the group who 
started the Institute of Politics at Williamstown on its successful way in 
1921. Brown University conferred upon him the degree of LL.D. in 
1922. During the same year, he was elected an Associate of the Institute of 
International Law. He was a lecturer at the Academy of International 
Law at The Hague in 1923. 

The foregoing record of achievement and of international recognition of it 
wholly fails to indicate the philosophy of the man or the place which he 
occupied in the hearts and minds of all who knew him. Baron Korff 
inspired students of public law in the United States with fresh zeal for 
inquiry into the political and legal problems of Europe, and especially those 
of Russia. The influence of his contribution to American thought and to 
the fields in which he sought to direct it was due not merely to his intellectual 
power but also to his personal charm and enthusiasm. He rejoiced to see 
the country in which he made his home and to which, through his marriage 
to the daughter of a distinguished officer of the United States Navy, Ad- 
miral Van Reypen, he was bound by strongest ties, making sympathetic 
and vigorous effort to fathom problems with which he himself was thoroughly 
familiar. To Americans he was not an alien, except in name. The univer- 
sities of the United States claimed him as their own. At its last meeting, 
the American Political Science Association requisitioned him as a vice- 
president. To those who were blessed with his acquaintance or honored 
with his friendship he bequeathed something imperishable. 


CHARLES CHENEY Hype. 


THE LIQUOR TREATY BETWEEN THE UNITED STATES AND GREAT BRITAIN 


On January 23, His Excellency Sir Auckland Campbell Geddes, then 
British Ambassador to the United States, and the Honorable Charles Evans 
Hughes, Secretary of State of the United States, concluded a treaty on 
behalf of their respective governments, to prevent the smuggling of intoxi- 
cating liquors into the United States or the waters subject to their jurisdic- 
tion. Its ratification was advised and consented to by the Senate on March 
31, 1924, without amendment or suggested modification. 

This was as it should be, for the requirement of a two-thirds vote of the 
Senators present, meant nothing more nor less than a desire, indeed an 
intent, on the part of the framers of the Constitution to have the policy of 
the United States, in so far as it depends upon agreement with foreign na- 
tions, removed from partisan politics. In retaining the exercise of those 
sovereign rights which they did not expressly or impliedly delegate to the 
Government of the Union, or the exercise of which they did not themselves 
renounce, the States did not invest the Government of the Union with the 
exclusive right of concluding treaties, or international agreements, of any 
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and every kind, by which these United States were to be bound. As sover- 
eign, free, and independent States—to use the language of the Articles of 
Confederation—they could individually or collectively have entered into 
treaties with foreign governments. They disentitled themselves from so 
doing by their own will; and what a State could have done before, a State 
could approve or disapprove afterward. Unanimous consent was too much 
to ask; a simple majority was too small a restraint. Therefore, the Senate, 
representing the States, was to advise either in advance or consent after 
the conclusion of an international obligation by the Executive Department 
of the Union. And that there should be no delay in awaiting unanimity, or 
no abuse of power on the part of an administration possessing a mere 
majority, the vote of an international agreement was made to depend upon 
the vote of two-thirds of the Senators who might be present. 

Yet foreseeing that two-thirds of the Senators might be carried away by 
excitement or prejudice, and amend a treaty in such a way as to impair its 
usefulness or defeat the purpose for which it was drafted, the President of 
the United States is not required to exchange ratifications of a treaty which 
has been, in his opinion, disfigured. The action of the Senate is permissive, 
it is not mandatory. Hence it is, that an administration is wise to take the 
Senate into its confidence in advance of a treaty, in order that consent may 
be forthcoming ungrudgingly and without conditions after the conclusion 
of the treaty or convention. 

Only a word or two need be said in order to make clear the purpose of the 
treaty. On January 29, 1919—approximately five years before the signing 
of the treaty—the eighteenth amendment to the Constitution of the United 
States was proclaimed as ratified by three-fourths of the forty-eight States 
of the American Union. Vesting Congress and the States with power to 
enforce it by appropriate legislation, the first section of the amendment 
provided that “the manufacture, sale, or transportation of intoxicating 
liquors within, the importation thereof into, or the exportation thereof from 
the United States and all territory subject to the jurisdiction thereof for 
beverage purpose” was to be prohibited within a year after the adoption of 
the amendment. To enforce the provisions of the article, the Volstead Act 
—named after the member of Congress proposing it—was passed on October 
28, 1919. 

There is no doubt that strictly construed and rigidly enforced, the amend- 
ment and the act would apply to foreign as well as domestic vessels— 
domestic, upon the high seas; foreign, upon entering American waters. 
American ships may be eliminated from consideration. But what of foreign 
vessels? If we go upon the theory that justice be done though the heavens 
fall, they may be submitted when within our jurisdiction, to our laws as if 
they were domestic craft. There is, to be sure, a tendency to exempt a 
merchantman touching at our ports from jurisdiction even to the extent of 
allowing the officers of the vessel or consular officer of the country to which 
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it belongs, to punish offenses committed aboard the vessel, provided that 
they are not so serious as to disturb the peace and order of the community. 
This is an admitted concession, due to custom or to treaty—in the United 
States, solely to treaty. The concession is in many quarters claimed as an 
exemption under the practise of nations. It is better, however, to say, in 
the absence of treaty, that it falls rather within the rubric of comity, rapidly 
hardening into usage and custom—the very life and breath, as well as source 
of international law. 

If it were international law, the constitutional amendment and the act of 
Congress to enforce it would nevertheless have to be obeyed within American 
jurisdiction. But the act of no country, however powerful, in derogation of 
international law—a law by the consent, expressed or implied, of all— 
cannot deprive a nation of its right under the law universally sought to be 
impaired by local statute. The officials of the government and the courts of 
the country, sworn to obey and to apply the laws, will do so, with the result 
that the foreign Power cannot secure redress in the courts for the violation 
of the principle of international law. The channels of diplomacy, however, 
remain untouched, and through them, protest is presented, and in the long 
run redress accorded. It has been so in this case. The right of British 
vessels to enter American jurisdiction with liquor aboard “listed as sea 
stores or cargo destined for a port foreign to the United States, its territories, 
or possessions on board British vessels voyaging to or from ports of the 
United States”’ is raised to the rank of an international obligation, so far as 
the contracting parties are concerned, ‘‘ provided that such liquors shall be 
kept under seal continuously while the vessel on which they are carried 
remains within said territorial waters and that no part of such liquors shall 
at any time or place be unladen within the United States, its territories, or 
possessions.” 

The question naturally arises, where the jurisdiction of the United States 
ends, as far as foreign vessels are concerned, because beyond that line, the 
foreign vessel cannot be touched without the consent of its government by 
any vessel deriving its authority from an amendment to the Constitution or 
a statute of the United States made in pursuance of the Constitution. It 
was frequently stated in the arbitration of the North Atlantic Fisheries 
dispute at The Hague in 1910, that this limit was not determined. American 
counsel contested this point; but it is no longer open to argument or doubt, 
for the high contracting parties declare “that it is their firm intention to 
uphold [not to create] the principle that three marine miles extending from 
the coastline outwards and measured from low-water mark constitute [not 
will constitute] the proper limits of territorial waters.”’ 

In times past, nations sought to extend their jurisdiction beyond this line 
indefinitely. The Government of the United States is desirous of appre- 
hending British vessels hovering beyond this line, with the intent, it is 
believed, of surreptitiously crossing it and discharging their cargo illicitly 
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within American jurisdiction. The jurisdiction of the United States cannot 
be extended beyond the three-mile limit, and the right of visit and search 
cannot be exercised in pursuance of American sovereignty; consent can only 
come from the Power possessing the right. By Article II of the treaty of 
January 24, 1924, Great Britain, in the exercise of its sovereignty consents, 
in this wise: 

(1) His Britannic Majesty agrees that he will raise no objection to 
the boarding of private vessels under the British flag outside the limits 
of territorial waters by the authorities of the United States, its terri- 
tories, or possessions in order that enquiries may be addressed to those 
on board and an examination be made of the ship’s papers for the 
purpose of ascertaining whether the vessel or those on board are en- 
deavoring to import or have imported alcoholic beverages into the 
United States, its territories, or possessions in violation of the laws there 
in force. When such enquiries and examination show a reasonable 
ground for suspicion, a search of the vessel may be initiated. 

(2) If there is reasonable cause for belief that the vessel has com- 
mitted or is committing or attempting to commit an offense against the 
laws of the United States, its territories, or possessions prohibiting the 
importation of alcoholic beverages, the vessel may be seized and taken 
into a port of the United States, its territories, or possessions for 
adjudication in accordance with such laws. 

(3) The rights conferred by this article shall not be exercised at a 
greater distance from the coast of the United States, its territories, or 
possessions than can be traversed in one hour by the vessel suspected of 
endeayoring to commit the offense. In cases, however, in which the 
liquor is intended to be conveyed to the United States, its territories, or 
possessions by a vessel other than the one boarded and searched, it 
shall be the speed of such other vessel and not the speed of the vessel 
boarded which shall determine the distance from the coast at which the 
right under this article can be exercised. 


It is foreseen by the contracting parties that mistakes might occur. The 
American vessel might be in doubt as to the invisible line separating Ameri- 
can waters from the high seas; the clocks might differ, and other causes of 
error cause visit, search and seizure to result in injury and loss. This 
contingency is provided for in Article IV, in the following language: 


Any claim by a British vessel for compensation on the grounds that 
it has suffered loss or injury through the improper or unreasonable 
exercise of the rights conferred by Article 2 of this treaty or on the 
ground that it has not been given the benefit of Article 3 shall be 
referred for the joint consideration of two persons, one of whom shall 
be nominated by each of the high contracting parties. 

Effect shall be given to the recommendations contained in any such 
joint report. If no joint report can be agreed upon, the claim shall be 
referred to the claims commission established under the provisions of 
the agreement for the settlement of outstanding pecuniary claims 
signed at Washington the 18th of August, 1910, but the claim shall not, 
before submission to the tribunal, require to be included in a schedule 
of claims confirmed in the manner therein provided. 
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The tribunal referred to, created under the treaty of August 18, 1910, is 
still in being; therefore, the high contracting parties did not need to create one 
forthe purpose. It is composed at present of three members—one a subject 
of Great Britain, the Honorable Edward A. Mitchell Innes, one a citizen of 
the United States, the Honorable Robert Edwin Olds, and an umpire, M. 
Henri Fromageot, of France. Under the treaty, the claims to be submitted 
were included in a schedule attached to and forming part of the treaty. This 
provision, it is observed, is to be inoperative. The treaty is an experiment; 
it is limited to one year, with power on behalf of either party to propose 
amendments three months before its expiration, and the treaty itself is to 
expire with the year unless the amendments proposed have been agreed upon. 
In the absence of this eventuality, and in the absence of a notice to terminate 
it made three months before the end of the year in question, the treaty 
continues, saving the right to make amendments or to abrogate the treaty 
by notice given in any future year three months in advance of the year in 
question. 

The rights of the two countries are safeguarded with the caution which 
becomes nations taking their treaties and obligations seriously, as appears 
from Article VI: 


In the event that either of the high contracting parties shall be 
prevented either by judicial decision or legislative action from giving 
full effect to the provisions of the present treaty the said treaty shall 
automatically lapse, and, on such lapse or whenever this treaty shall 
cease to be in force, each high contracting party shall enjoy all the 
rights which it would have possessed had this treaty not been con- 
cluded. 


As long as the treaty is in force and is executed in good faith by both of the 
contracting parties, the rights secured by the treaty are vested in the United 
States; but upon its abrogation, the jurisdiction of the United States, so far 
as British vessels are concerned, stops at a line three miles seaward from 
low-water mark of these United States and their possessions. The treaty, 
in effect, incorporates the views of Mr. Justice Sutherland, thus expressed in 
his dissenting opinion in The Cunard Steamship Company, (Ltd.) et al. v. 
Andrew W. Mellon, Secretary of the Treasury, et al., 262 United States, 100, 
132-133 (1923), this JouRNAL, Vol. 17, p. 563, at p. 571: 


I agree with the judgment of the court in so far as it affects domestic 
ships, but I am unable to accept the view that the Eighteenth Amend- 
ment applies to foreign ships coming into our ports under the circum- 
stances here disclosed. 

It would serve no useful purpose to give my reasons at any length for 
this conclusion. I therefore state them very generally and briefly. 

The general rule of international law is that a foreign ship is so far 
identified with the country to which it belongs that its internal affairs, 
whose effect is confined to the ship, ordinarily are not subjected to 
interference at the hands of another State in whose ports it is tempora- 
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rily present 2 Moore, Int. Law Dig., p. 292; United States v. Rodgers, 
150 U. S. 249, 260; Wildenhus’s Case, 120 U.S. 1, 12; and, as said by 
Chief Justice Marshall, in Murray v. Schooner Charming Betsy, 2 
Cranch, 64, 118: 

, an act of Congress ought never to be construed to violate 
the law of nations if any other possible construction remains. 

That the Government has full power under the Volstead Act to pre- 
vent the landing or transshipment of any such liquors or their use in 
our ports is not doubted, and therefore it may provide for such as- 
surances and safeguards as it may deem necessary to those ends. Nor 
do I doubt the power of Congress to do all that the court now holds has 
been done by that Act, but such power exists not under the Eighteenth 
Amendment, to whose provisions the Act is confined, but by virtue of 
other provisions of the Constitution, which Congress here has not 
attempted to exercise. With great deference to the contrary conclusion 
of the court, due regard for the principles of international comity, 
which exist between friendly nations, in my opinion, forbids the con- 
struction of the Eighteenth Amendment and of the Act which the 
present decision advances. 

James Brown Scorr. 


STATUS OF THE INHABITANTS OF MANDATED TERRITORY 


Precedents are gradually establishing the precise position of the mandated 
territories in the system of international law. Recent decisions seem to 
make it clear (1) that the mandated territories are not under the sovereignty 
of the mandatories, and (2) that the inhabitants of these territories are not 


nationals of the mandatories. 
I 


The first of these questions has arisen in connection with the claim of 
mandatories to enforce treason laws, to appropriate vacant lands and to 
apply treaties in mandated areas. During the summer of 1922 South Africa 
was confronted by a serious rebellion of the Bondelzwarts in its mandated 
territory of Southwest Africa. After suppression of the rebellion,' one of 
its leaders, Jacobus Christian, was convicted of high treason and sentenced 
to five years’ imprisonment by the local circuit court.2, Upon appeal to the 
Supreme Court of the Union of South Africa the indictment was sustained.’ 


1 The methods employed gave rise to severe criticism in the Assembly (Levermore, League 
of Nations Year Book, 1923, Vol. 3, p. 276), and to a lengthy investigation by the Perma- 
nent Mandates Commission, as a result of which the commission drew attention to the failure 
of the mandatory itself to make a ‘complete and authoritative inquiry’ (Permanent Man- 
dates Commission, Minutes, 3rd sess., 1923, p. 291) and to the harshness of the methods of 
suppression and the insufficiency of the remedial measures. (Jbid., p. 294.) The commis- 
sion likewise deplored the unfortunate relations which the report disclosed between the 
white population and a large proportion of the natives of the mandated territory. (Jbid., p. 
325.) 

2 Permanent Mandates Commission, Minutes, 3rd sess., 1923, p. 295. 

4 Christian v. Rex, Supreme Court of South Africa, Cape Times, Dec. 1, 1923. 
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In answering the argument that “‘ high treason—the hoogverraad or perduello 
of the Roman Dutch law—can only be committed against a sovereign Power 
which acknowledges no superior, and the mandatory is not such a power,” 
the court made a detailed investigation of the authority of the Union of 
South Africa in the mandated territory. It reached “the definite conclu- 
sion’’ that ‘‘the Government of Southwest Africa is not possessed of majestas 
in the full sense of that term; in other words, it is not a sovereign and inde- 
pendent state.”” Furthermore, though by Article 119 of the Treaty of Ver- 
sailles, ‘Germany renounced in favor of the Principal Allied and Associated 
Powers all her rights and titles over her overseas possessions,’’ she did not 
cede these territories to all or any one of these Powers.‘ “The animus es- 
sential to a legal cession was not present on either side. For the signatories 
must have intended that such possessions should be dealt with as provided 
by Part I (the League of Nations Covenant) of the treaty and they were 
placed at the disposal of the Principal Powers merely that the latter might 
take all necessary steps for their administration on a mandatory basis. 

The intention of the signatories seems to have been to place certain 
overseas possessions relinquished by Germany upon a basis new to inter- 
national law and regulated primarily by Article 22 of the treaty.” 

The League of Nations, however, though sometimes referred to rhetori- 
cally as a “‘superstate’”’ and “regarded in certain clauses of the treaty as 
possessing a distinct international persona,’ is in reality “an associaticn of 
states which, while retaining their own sovereignty and status, have agreed 
with one another to pursue a certain line of conduct in international affairs 
as laid down in the Covenant and to cooperate in certain matters of general 
concern. It functions through an Assembly, a Council and a permanent 
Secretariat, but none of these have any compulsory power over the indi- 
vidual states. . . . It is not a state, it owns no territory, governs no 
subjects and is not endowed with the attribute of sovereignty.” 

Thus the court was unable to consider Southwest Africa as under the 
sovereignty of the mandatory, or of the Principal Allied and Associated 
Powers, or of the League. The powers of the various organs concerned in 
this “situation new to international law” could, therefore, only be dis- 
covered by reference to the terms of Article 22 of the Covenant and the man- 
date. These disclosed that, though the Government of Southwest Africa 
was limited externally by ‘‘some degree of supervisory authority” in the 
Council of the League, internally it was subject to no limitations except such 
as it had undertaken by agreement similar to treaty in accepting the man- 
date. Both Article 22 and the mandate recognized the mandatory of South- 
west Africa as having “full power of administration and legislation”’ in that 


‘In support of this distinction, the court noticed that in the genuine cessions of territory 
the successor was burdened with a part of the German pre-war debt (Art. 254) and Germany 
was given reparations credit for public property in the territory. (Art. 256.) This was not 
true of the territory put under mandate. (Arts. 120, 257.) 
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territory. Thus the Government of Southwest Africa exercising the au- 
thority of the Union of South Africa might be said to have internal sover- 
eignty, and ‘‘majestas operating internally may by our law be sufficient to 
found a charge of high treason in spite of the fact that its external operation 
is considerably curtailed.” The Union of South Africa itself as an inde- 
pendent signatory of the peace treaties and a member of the League of Na- 
tions had an international status ‘clearly consistent with the possession of 
majestas by its government in the capacity of mandatory.”” Consequently 
“the allegation in the indictment that the accused owed allegiance to His 
Majesty King George the Fifth in his Government of the Union of South 
Africa was not open to objection.’’® 

A similar conclusion with regard to the mandatory’s want of sovereignty 
was reached in an elaborate report by M. van Rees of the Permanent Man- 
dates Commission on the system of state lands in B and C mandated terri- 
tories.6 The report presented at the third session of the commission ex- 
amines the opinions of writers both for’ and against * the attribution of 
sovereignty to the mandatories and accepts the latter view. M. van Rees 
does not find it necessary for his purpose to decide whether sovereignty is 
vested in the League,’ or in the Principal Allied and Associated Powers,'° 
or elsewhere. He believes, however, that the mandatory may enjoy full 
“legislative, administrative and judicial power” without having sovereignty 
of the territory. In fact the old trading companies, such as the Dutch and 
the British East India companies, possessed analogous powers without the 
attributes of sovereignty. The terms of Article 22 of the Covenant and of 
the mandates show ‘“‘that under the mandate system the mandatory state is 
merely the governor of the territory which does not belong to it.’”’ Thus 
articles of the Treaty of Versailles by which property and possessions of the 
German Empire or any German state “‘shall pass to the government exer- 

5 An analogy may be noted to the power of the States of the United States to punish per- 
sons for treason against themselves though they lack sovereignty as understood by inter- 
national law (Wharton, Criminal Law, sec. 1812), and of military governments to punish for 


‘“‘war treason”’ the inhabitants of occupied territory over which they have only temporary 
jurisdiction (U. S. Rules of Warfare, 1914, secs. 202, 203, 207; Oppenheim, /nternational 
Law, 3rd ed., sec. 162). 

* Permanent Mandates Commission, Minutes, 3rd sess., 1923, annex 2, pp. 216-239. 

™M. R. E. Rolin, “Les systemes des mandats coloniaux,”’ Rev. de droit int. et de lég. comp., 
1920, p. 329. 

* John H. Harris, ‘‘The Challenge of the Mandates,” Contemporary Review, 1921; British 
League of Nations Union, A plan for government by mandates in Africa, 1921; M. von Kol, 
“Colonial Mandates and the League of Nations,” Preliminary Documents of the Twentieth 
Interparliamentary Union, p. 76. See also Wright, “Sovereignty of the Mandates,”’ this 
JOURNAL, 17: 695, Oct. 1923. 

* As argued by Schucking and Wehberg, Die Satzung des Volkerbundes, Berlin, 1921, p. 
423. See also Wright, op. cit., p. 697, and M. D’Andrade, Permanent Mandates Commis- 
sion, Minutes, Ist sess., 1921, pp. 41-42. 

1° See M. Rappard, Permanent Mandates Commission, Minutes, 2nd sess., p. 42; Wright, 
op. cit., pp. 697, 699. 
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cising authority over such territories” (Art. 120) or “shall be transferred 
with the territories to the mandatory Powers in its capacity as such” (Art. 
257) do not give the mandatory state a title to such property." ‘‘The 
territory, property, possessions and rights referred to in the two articles do 
not belong to the mandatory state, but have merely been placed at its dis- 
posal; it has been granted their use in order that it may carry out its duties 
as governor with which it has been entrusted.” Although the Permanent 
Mandates Commission deferred final decision upon the character of public 
land tenure in the mandated territories, it questioned the right of South 
Africa to appropriate the property of the Southwest African railway “in 
full dominium,”’* and of France to treat public lands in Togoland and the 
Cameroons as “ private domain of the state.” The question, according to 
M. Rappard, Director of the Mandates Section of the Secretariat, would 
only have significance in the case of “‘a change of the mandatory Power.” 
In such circumstances, if M. van Rees’s theory were followed, “the terri- 
tory as well as the attributes of the mandatory Power would pass to another 
Power.” ® 

The mandatory’s want of sovereignty over mandated territory was again 
indicated through the disclosure by representatives of some of the mandato- 
ries that states with which they had commercial treaties refused to give the 
benefit of these treaties to goods from mandated territory." The commis- 
sion, while noting that mandatories were expressly required by the B man- 
dates to apply “general international conventions” applicable to territory 
contiguous to the mandated territory, were of the opinion “that the man- 


1 Supra, note 4. 

2 Permanent Mandates Commission, Minutes, 3rd sess., p.221. See also pp. 21, 162, 195. 

13 Tbid., pp. 107, 325. 

4 Tbid., p. 30. 

8 J.e., the former mandatory would not have any claim to continued title to or to compen- 
sation for public property left in the territory. (Jbid., p. 30.) The A mandates expressly 
secure to some extent the financial rights of the mandatory in the territory in case of termina- 
tion of the mandate. (Keith, Journ. of Comp. Leg., 3rd ser. 4: 80; Wright, op. cit., 17: 
700.) The distinction can be illustrated by considering the Shantung articles of the Treaty 
of Versailles. By these articles Germany ceded to Japan political privileges, concessions, 
public archives and “movable and immovable property owned by the German state in the 
territory of Kiau Chau.”’ Germany had acquired these rights as a result of the lease agree- 
ment with China of 1898. Had her rights in the leased territory of Shantung been analo- 
gous to the mandatory’s rights in mandated territory under M. van Rees’s theory, it would 
seem that she could not cede them to Japan, because upon the termination of her adminis- 
tration of Kiau Chau they would automatically revert to China. China in fact made this 
contention. (Chinese representative Koo at Washington Conference, December 3, 1921, 
67th Cong., 2d sess., Sen. Doc. 126, p. 539; Quigley, ‘‘Legal Phases of the Shantung 
Question,” Minn. Law Rev., April, 1922, p. 383.) 

‘6 Great Britain was unable to obtain most-favored-nation treatment for goods from Tan- 
ganyika (Permanent Mandates Commission, Minutes, 3rd sess., 1923, p. 27) and South 
Africa was unable to obtain such treatment for goods from Southwest Africa. (Jbid., p. 
110.) 
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dated territory, although administered as an integral part of the mandatory 
(as in the case of C mandates), constitutes a distinct entity, from the inter- 
national point of view, and that accordingly international treaties signed by 
the mandatory state do not apply de jure to territory under C (or B) man- 
dates.”!”7 The same principle would apply a fortiort to A mandated terri- 


tory. In order to prevent discrimination against the mandated territories, 
the commission urged the mandatories and members of the League to make 
special agreements reciprocally extending such conventions to the mandated 


areas.'® 


II 


The status of the inhabitants of mandated territories has occupied much 
attention in the League, with the final conclusion that such inhabitants, 
whether native or of European origin, do not automatically become nationals 
of the mandatory; that they can not be compelled to become nationals of the 
mandatory, though by the Treaty of Versailles (Art. 122) the mandatories of 
former German territory might expel or fix conditions of residence of ‘ Ger- 
man subjects of European origin,’ and that the mandatory may provide for 
the individual and voluntary naturalization of any inhabitant. 

The status of these persons has not been defined, though the term “ad- 
ministered or protected persons under mandate” has been suggested.’ 
However, the terms of the Treaty of Versailles, the Covenant and the man- 
dates, make it clear that persons under B and C mandates can not be drafted 
for military service outside the mandated territory, except for necessary 
defence ;*° that they are entitled to freedom of conscience and religion and to 
protection from slave, arms and liquor trade;*' that they have a right to peti- 
tion the League of Nations for redress of grievances,” and that they can en- 
joy the diplomatic protection of the mandatory while abroad. The Su- 


17 Permanent Mandates Commission, Minutes, 3rd sess., 1923, p. 310. With this ruling, 
countries like the United States, which, because of non-membership in the League, are not 
entitled to equal treatment in the mandated areas by the terms of the Covenant and the 
mandates, can not be sure of such treatment through most-favored-nation clauses with the 
mandatory unless the latter expressly apply to the mandated areas. The United States has 
in fact endeavored to conclude such special agreements. See statement of Secretary of 
State Hughes, Foreign Affairs, Supp., Vol. 2, No. 2, Feb. 1924, p. xix.) 

18 Permanent Mandates Commission, Minutes, 3rd sess., p. 310. See also pp. 90, 171, 
176, 194. This recommendation has been endorsed by the Council. (League of Nations 
Monthly Summary, 3: 306.) For reference to the interest of the United States in equality of 
economic opportunity in the mandated areas see Permanent Mandates Commission, Min- 
utes, Ist sess., 1921, p. 21; 3rd sess., 1923, p. 27. 

19 Thid., 2nd sess., pp. 20, 66, 68; League of Nations Official Journal, 4: 568. 

20 Permanent Mandates Commission, Minutes, Ist sess., 1921, p. 24; 3rd sess., 1923, pp. 
26, 157, 196, 311, 319. 

1 Ibid., report on 2nd sess., 1922, p. 6; Minutes, 3rd sess., 1923, pp. 256-279, 309, 311. 

#2 Permanent Mandates Commission, Minutes, 2nd sess., 1922, pp. 15, 36, 76; League of 
Nations Official Journal, 3: 604, 606; 4: 200, 211, 298; Wright, this Journna, 17: 702. 

*% Treaty of Versailles, Art. 127; League of Nations Official Journal, 3: 594, 608; 4: 658; 
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preme Court of South Africa has held that inhabitants of C mandated ter- 
ritory, at least, owe a certain allegiance to the mandatory which may render 
them liable for treason.2* Though nationality is often spoken of as “the 
reciprocal relation of allegiance and protection on the part of the person and 
the state,”’* states often extend diplomatic protection to persons not na- 
tionals,”* and persons not nationals may be prosecuted for treason.2” Thus 
there is no contradiction between these privileges and liabilities of the in- 
habitant of mandated territory and his want of mandatory nationality.”* 
The question of the status of inhabitants of the mandated areas arose 
even before the mandates were confirmed. Sir John Salmond, Solicitor 
General of New Zealand, gave his government an opinion on September 30, 
1919, that inhabitants of western Samoa had not acquired New Zealand na- 
tionality by the assignment of the mandate; that under New Zealand law 
they could not acquire it while resident in Samoa, and that under British 
imperial law it was doubtful whether New Zealand could provide for their 
naturalization.2® On September 18, 1920, General Smuts, Prime Minister 
of South Africa, told the German inhabitants of Southwest Africa that “in 
effect, the relations between the Southwest Protectorate and the Union 
amount to annexation in all but name”’; that the mandatory provisions were 
designed to offer protection to the “‘indigenous population”; that the in- 
habitants of German origin who had not been expelled as they might have 
been under the treaty (Art. 122) could not look to Germany for protection; 
that they were not nationals of South Africa; that the Union was anxious to 
have them become citizens, but would bring no pressure to bear.*® Later 
General Smuts expressed the conviction that the only solution would be to 
make these Germans, Union Citizens by general act, giving an opportunity 
of individual refusal.** In both of these instances the question had arisen 


Permanent Mandates Commission, Minutes, 2nd sess., 1922, p. 19, 67; 3rd sess., 1923, p. 
310. 

Supra, note 3. 

2 Wilson and Tucker, International Law, 8th ed., p. 131; Hyde, International Law, 1: 610; 
Luria v. U. S., 231 U. 8S. 9, 1913; Tunis case, Permanent Court of International Justice, 
Acts and Documents, Vol. 2, p. 116. 

26 As to inhabitants of protectorates, see opinion of Sir John Salmond of New Zealand, 
May 11, 1920, Permanent Mandates Commission, Minutes, 2nd sess., p. 69. For other 
classes of non-nationals who have been given protection, see Borchard, Diplomatic Protection 
of Citizens Abroad, pp. 463-478, 568-574. 

27 In the United States treason laws may be applied against domiciled aliens. (Pomeroy, 
Constitutional Law, sec. 432.) 

28 See resolution II, infra, note 43. 

29 Permanent Mandates Commission, Minutes, 2nd sess., 1922, p. 67. See also opinion of 
Sir John Salmond, May 11, 1920, including statement that the Samoans had the right under 
the peace treaty “to become incorporated in the British Empire if they so desired.”” The 
Permanent Mandates Commission put itself on record as unable to understand this. Jbid., 
p. 68. 

8° Tbid., 2nd sess., 1922, p. 92. 

" Letter of July 4, 1922, to M. Rappard, ibid., 2nd sess., p. 91. 
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with regard to persons of German origin who had not been repatriated, and 
in neither case did the mandatory evince any intention of considering that 
such persons had automatically become nationals of the mandatory. 

During the first session of the Permanent Mandates Commission, on Oc- 
tober 7, 1921, while the Southwest African report was under discussion, M. 
Rappard, Director of the Mandates Section of the Secretariat, drew the 
attention of the commission to the difference of opinion between those who 
held that the mandatory could impose its nationality upon inhabitants of the 
mandated territory and those who held that the mandatory’s nationality 
could only be acquired by voluntary naturalization, remarking that “‘the 
former view appeared to strengthen the argument of those who maintained 
that a C mandate amounted to disguised annexation.’”’ The members of the 
commission expressed very diverse opinions on the subject and it was de- 
cided to draw the Council’s attention to the matter. 

At its meeting on October 10, 1921, the Council, in accordance with this 
suggestion, appointed a subcommittee of the Permanent Mandates Com- 
mission to examine the question.* This subcommittee obtained the views 
of the mandatories, in most cases by personal interviews, disclosing a con- 
siderable divergence of opinion.** M. Matsuda, of Japan, thought it “con- 
trary to the spirit of Article 22 of the Covenant to assimilate the native in- 
habitants of mandated territory to the subjects of the mandatory Power. 
On the other hand, having in mind the interests of these peoples, they should 
be accorded every advantage granted to subjects of the mandatory Power.” 
Consequently, “they occupied a new position in international law and ought 
to receive a new legal status.” Inhabitants other than native should, how- 
ever, preserve their original nationality, in his opinion.** Representatives 
of New Zealand and Australia took a similar position. They regarded the 
natives as “British protected persons”’ and contemplated naturalization of 
the Germans, if difficulties of the kind suggested by Sir John Salmond could 
be avoided by British imperial legislation.** The representative of South 
Africa, Sir Edgar Walton, pointed out that Southwest Africa was the only 
mandated territory with a large German population, and experience had 
proved that it was impossible to govern unless these Germans were natural- 
ized, in which case they could participate in the government on equal terms 
with the resident South Africans and could also be represented in the Union 
parliament. South Africa, therefore, hoped to obtain British and League 
consent to the naturalization of these people. The subcommittee raised the 
question whether this procedure would not “risk destroying a distinction 
essential for the maintenance of the system of mandates.’’*’ The British 


* Permanent Mandates Commission, Minutes, 1st sess., 1921, p. 41. 

% Ibid., 2nd sess., 1922, p. 85. Minutes of 14th session of the Council, p. 125. 
* Report, League of Nations Official Journal, 3: 589-608. 

% Ibid., 3: 592. * Tbid., 3: 592. 

Thid., $: 593, 598. 
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and French representatives considered the native inhabitants of mandated 
territory as protected persons whose naturalization they did not contem- 
plate. Germans had all been repatriated in the territories under their man- 
date.** The Belgian colonial ministers who were interviewed, at first de- 
veloped an elaborate argument for extending Belgian nationality to the 
native inhabitants as a privilege necessary to assure them the protection 
contemplated by the treaty and the mandate. After M. Rappard had 
drawn their attention to the limitation this might impose upon the right of 
native inhabitants to petition the League and of the League to supervise 
their protection as required by the Covenant, the Belgians presented a writ- 
ten opinion similar to that given by the British and French representatives.*® 
At its meeting, May 12, 1922, the Council considered this report and re- 
quested the Permanent Mandates Commission to submit definite proposals 
on the basis of it.*° 

The Permanent Mandates Commission considered the question at its 
second session, August 1 to 11, 1922. The special situation in Southwest 
Africa was considered, but the commission was unable to reconcile collective 
naturalization with the separate status of mandatories contemplated by the 
Covenant.** Consequently, it drafted a resolution proposing that native 
inhabitants be given a distinct status, that the mandatory define this status, 
and that the mandatory be entitled to provide by law for “the individual 
and purely voluntary naturalization of any inhabitants of the mandated 
area.”’*? These resolutions were accepted with slight modifications by the 
Council in its meeting of April 23, 1923, as follows:* 


The Council of the League of Nations, 

Having considered the report of the Permanent Mandates Commis- 
sion on the national status of the inhabitants of territories under B and 
C mandates. 

In accordance with the principles laid down in Article 22 of the 
Covenant: 


Resolves as follows: 
(1) The status of the native inhabitants of a mandated territory is 


distinct from that of the nationals of the Mandatory Power and cannot 
be identified therewith by any process having general application. 
(2) The native inhabitants of a mandated territory are not invested 


** Report, League of Nations Official Journal, 3: 593-595. 

® Tbid., 3: 594, 600-607. 

40 Thid., 3: 524. 

“ Permanent Mandates Commission, Minutes, 2nd sess., 1922, pp. 16-19, 86. The com- 
mission also reached the conclusion that, under general principles of international law, Ger- 
mans in the mandated areas did not automatically lose their German nationality. Jbid., 
p. 17. 

@ Tbid., 2nd sess., 1922, pp. 19, 65-68, 73; League of Nations Official Journal, 4: 659. 

® League of Nations Official Journal, 1923, 4: 604. The distinct status which the United 
States accords the nationals of the Philippines was referred to as a precedent for the pro- 
posed status of inhabitants in the mandated territories. IJbid., 4: 569. 
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with the nationality of the Mandatory Power by reason of the protection 
extended to them. 

(3) It is not inconsistent with (1) and (2) above that individual in- 
habitants of the mandated territory should voluntarily obtain naturali- 
zation from the Mandatory Power in accordance with arrangements 
which it is open to such Power to make, with this object under its own 


law. 
(4) It is desirable that native inhabitants who receive the protection 


of the Mandatory Power should in each case be designated by some form 
of descriptive title which will specify their status under the mandate. 


While vote on this resolution was still pending, an extended debate took 
place on the question of recognizing the right of South Africa to provide for 
collective naturalization of the persons of German origin in her mandated 
territory.“4 The South African delegate called attention to Article 122 of the 
Treaty of Versailles by which a mandatory which did not repatriate German 
subjects of European origin might provide conditions upon which they 
“shall or shall not be allowed to reside, hold property, trade or exercise a 
profession’”’ in the mandated area, and proposed that South Africa be au- 
thorized to confer British nationality on the Germans of Southwest Africa, 
with the proviso that every such inhabitant might decline, and those who did 
so might remain and would not be disturbed or molested in any way.“ The 
Council then voted, with M. Branting of Sweden abstaining: 

The Council of the League of Nations, taking into consideration the 
special case presented to it and the fact that only the inhabitants of 
Southwest Africa alluded to in Article 122 of the Treaty of Versailles 
are concerned, takes note of the declaration made by the representative 
of South Africa and sees no objection to the proposed action. 


There has been no decision with reference to the status of inhabitants of A 
mandated territories, but inasmuch as these territories by Article 22 are 
provisionally recognized as independent nations, it seems clear that their 
inhabitants can not be assimilated to nationals of the mandatory. 

The League’s decisions with reference to the status of territory and in- 
habitants under mandate have been negative in character. League organs, 
as well as the South African court, have insisted that the mandatory is not 
sovereign, but have wisely avoided giving a final opinion as to the exact 
location of authority. It may be noticed, however, that in each of the con- 
troversies discussed, with the exception of that over the applicability of 
treason laws in Southwest Africa, the mandatory has recognized *’ and the 

“ League of Nations Official Journal, 1923, 4: 568-572. 

“ Tbid., 4: 659. 

Ibid., 4: 603. 

‘7 See for instance, statement of Sir Edgar Walton, representative of South Africa before 
the subcommittee on national status: ‘‘The Union of South Africa had not yet taken any 
decision as to the nationality of these inhabitants, but it would be extremely grateful to the 
Council of the League of Nations if it would authorize the government to offer them British 
nationality.” League of Nations Official Journal, 3: 593, 598. 
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League Council has insisted that decision upon these exercises of sovereign 
powers can only be made by the mandatory with consent of the League 
Council. These cases thus seem to support the present writer’s suggestion 
that “there will be a close approach to truth in ascribing sovereignty of 
mandated territories to the mandatory acting with the consent of the Council 
of the League.” ** It appears that these two acting together can, in fact, 
determine the status of either inhabitants or territory of the mandated areas. 


Quincy WRIGHT. 


THE SETTLEMENT OF OUTSTANDING CLAIMS BETWEEN MEXICO AND THE 
UNITED STATES 


On September 8, 1923, a Convention for the Settlement of General Claims 
between Mexico and the United States was signed at Washington on behalf 
of the United States by Charles Evans Hughes, Secretary of State; Charles 
Beecher Warren, former Ambassador of the United States to Japan, and 
John Barton Payne, former Secretary of the Interior; and on behalf of 
Mexico by Manuel C. Téllez, Chargé d’Affaires ad interim of Mexico at 
Washington. The ratification of the treaty was advised by the Senate on 
January 23, 1924; ratified by the President of the United States on February 
4, 1924; ratified by Mexico on February 16, 1924; ratifications exchanged at 
Washington on March 1, 1924, and proclaimed on March 3, 1924. The 
convention, therefore, is a law both of the United States and of Mexico, the 
origin, the source and the measure of the general claims of the United States 
against the sorely tried Republic of Mexico. 

The two countries had in mind a settlement of all outstanding claims, and 
as a part of the transaction a Special Claims Convention was negotiated for 
the settlement of claims of American citizens arising from revolutionary acts 
in Mexico from November 20, 1910, to May 31, 1920. This convention was 
signed in the City of Mexico on September 10, 1923, and, going through the 
various stages required by the laws of both, was proclaimed as law by the 
President of the United States on February 23, 1924. It is, therefore, the 
law of the two Republics, and, like the general convention, it is the source 
and measure of the special claims for which it was negotiated, which the 
Government of the United States has by its terms the right to present against 
the Government of Mexico, and in appropriate cases to receive compensa- 
tion. In this case the situation was reversed. George F. Summerlin, 
Chargé d’Affaires ad interim of the United States, acted on behalf of his 
country, and Alberto J. Pani, the Mexican Secretary of State for Foreign 
Affairs, signed on behalf of his country. Reciprocity was observed, in that 
the General Claims Convention was signed in Washington, the official 
residence of the Secretary of State of the United States, and the Special 


This Journal, 17: 698. 
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Claims Convention was signed in the City of Mexico, the official residence 
of the Secretary of State for Foreign Affairs of Mexico. 

The scope of the General Claims Convention is, as its title indicates, 
broader than the other. On July 4, 1868, a claims convention was signed for 
the settlement of general claims of the two governments then outstanding. 
The purpose of the present convention is to submit to a commission claims of 
a general nature, arising since that period, so that with these claims settled 
and out of the way, there will be nothing of this kind outstanding to prejudice 
the friendly relations of the two Republics. It would be difficult to give a 
summary of the claims to be submitted, other than by the text of the article 
submitting them, which is in itself asummary. It therefore follows: 

All claims (except those arising from acts incident to the recent 
revolutions) against Mexico of citizens of the United States, whether 
corporations, companies, associations, partnerships or individuals, for 
losses or damages suffered by persons or by their properties, and all 
claims against the United States of America by citizens of Mexico, 
whether corporations, companies, associations, partnerships or indi- 
viduals, for losses or damages suffered by persons or by their properties; 
all claims for losses or damages suffered by citizens of either country by 
reason of losses or damages suffered by any corporation, company, 
association or partnership in which such citizens have or have had a 
substantial and bona fide interest, provided an allotment to the claimant 
by the corporation, company, association or partnership of his propor- 
tion of the loss or damage suffered is presented by the claimant to the 
Commission hereinafter referred to; and all claims for losses or dam- 
ages originating from acts of officials or others acting for either Gov- 
ernment and resulting in injustice, and which claims have been pre- 
sented to either Government for its interposition with the other since 
the signing of the Claims Convention concluded between the two 
countries July 4, 1868, and which have remained unsettled, as well as 
any other such claims which may be filed by either Government within 
the time hereinafter specified, shall be submitted to a Commission 
consisting of three members for decision in accordance with the prin- 
ciples of international law, justice and equity. 


If the matter stood here, it might seem that only claims arising before the 
signature of the convention could be submitted. This is, however, not so. 

Leaving for the moment the composition of the commission, in order to 
determine the claims to be submitted, it is provided generally in the 6th 
Article that the claims shall be filed within one year of the first meeting of 
the commission; that all claims submitted shall be decided within three years 
of the first meeting of the commission, and that any particular claim pre- 
sented shall be decided within six months after its presentation. This 
article, however, relates to claims already in being. Article 7 looks to the 
future, and therefore the contracting parties agree that either government 
may present a claim, arising after the signature of the convention at any 
time before the expiration of the three years during which the commission 
shall be in existence, and they further agree to prolong, if need be, the 
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duration of the commission in order that any and all such claims presented 
within this period may be decided. 

The commission is to be composed of three members: one appointed by 
Mexico, one by the United States, and upon the failure of the two govern- 
ments to agree upon the third, who shall preside over the commission, he is 
to be appointed by the President of the Permanent Administrative Council 
of the Permanent Court of Arbitration at The Hague, in accordance with 
Article XLIX of the Pacific Settlement Convention of 1907. This is to be 
the method of appointing the third member of the commission in case of 
disagreement of the two contracting governments, and it calls to notice in 
an apt and pointed way the existence of the Pacific Settlement Convention, 
creating the so-called Permanent Court of Arbitration and organizing the 
diplomatic corps, accredited to The Hague, into an administrative council 
for the supervision of the Court of Arbitration. The Pacific Settlement 
Convention of the First Conference was revised and enlarged by the Second 
Hague Conference, meeting in 1907. Therefore, in this apparently simple 
way, the two countries, neither of which is a member of the League of 
Nations, point to the Hague, which appears to many people of the day to bea 
terra incognita. 

The commissioners are to meet in Washington six months after the 
exchange of ratifications of the convention, and each commissioner is to 
‘“‘make and subscribe a solemn declaration stating that he will carefully and 
impartially examine and decide, according to the best of his judgment and in 
accordance with the principles of international law, justice and equity, all 
claims presented for decision.”” When, however, the commission is organ- 
ized it is empowered to meet, either in Mexico or the United States, subject 
of course to the approval of the contracting parties. 

It is encouraging to see that the recent claims convention is in accordance 
with the first, which these United States ever concluded. Inthe Jay Treaty 
of November 19, 1794, the outstanding claims were to be decided “according 
to the merits of the several cases, and of justice, equity and the law of 
nations.”’ There should be continuity in matters of justice. There is in 
this case at least. 

There is, however, a novel provision connected with the jurisdiction of 
the commission which, it is to be hoped, will meet with general approval, 
for it would seem to settle a difficulty of no mean order in a spirit of good- 
will and in the interest of justice. Secretary Hughes said, on opening 
the Armament Conference in Washington on the 12th day of November, 
1921, that the way to peace is the will to peace. He has carried into effect 
his precept, and fortunately the Mexican Government has confessed its 
faith in the will to peace as the way to peace in Article 5, which follows with- 
out comment or explanation, as it needs none: 


The high contracting parties, being desirous of effecting an equitable 
settlement of the claims of their respective citizens thereby affording 


e 
yr 
f 
d 
e 
a 
ie 
t 
or 
yr 
ll 
i- 
y 
a 
t 
0 
n 
n 
l- 
e 
sf 
e 
t 


318 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


them just and adequate compensation for their losses or damages, 
agree that no claim shall be disallowed or rejected by the Commission 
by the application of the general principle of international law that the 
legal remedies must be exhausted as a condition precedent to the valid- 
ity or allowance of any claim. 


The commission must needs have rules, and, mindful of the principle of 
continuity, the convention provides as a standard, subject of course to 
modification, the rules of procedure of the Mixed Claims Commission under 
the convention between the two Governments of July 4, 1868. This is 
again a happy provision. It bridges the chasm between the two conven- 
tions, the latter taking up, as it were, where the former left off, adopting the 
same rules of procedure. 

There is another novel provision in Article 9, to the effect that the com- 
mission shall award restitution of the property in question, if such action 
seems to be required by international law, justice and equity. In this case 
the government, taxed with restitution, is to restore the property, or if it 
prefers not to do so, the amount of compensation is to be fixed by the 
commission. 

Finally, there is the usual barring clause, stated in a somewhat elaborate 
and unusual way. It is contained in the 8th Article and follows in full: 

The high contracting parties agree to consider the decision of the 
Commission as final and conclusive upon each claim decided, and to 
give full effect to such decisions. They further agree to consider the 
result of the proceedings of the Commission as a full, perfect and final 
settlement of every such claim upon either Government, for loss or 
damage sustained prior to the exchange of the ratifications or the pres- 
ent Convention (except as to claims arising from revolutionary dis- 
turbances and referred to in the preamble hereof). And they further 
agree that every such claim, whether or not filed and presented to the 
notice of, made, preferred or submitted to such Commission shall from 
and after the conclusion of the proceedings of the Commission be con- 
sidered and treated as fully settled, barred and thenceforth inadmissible, 
provided the claim filed has been heard and decided. 


The Special Claims Convention has many points of similarity with the 
general convention, whose chief provisions have been mentioned. The 
commission is to consist of three members, appointed in the same manner 
(Article 1). In the interest of equity, the exhaustion of legal remedies is 
renounced (Article 6). The procedure, in so far as applicable, is to be that 
of the claims convention of July 4, 1868 (Article 4). As the labors of the 
commission for the adjustment of special claims are likely to be exacting, 
claims may be filed within two years of its meeting, and all claims are to be 
decided within five years, and each claim within six months of its presenta- 
tion (Article 7). The barring clause also makes its appearance (Article 8). 
The special commission is, however, to be located in Mexico, to the conven- 
ience of all parties, within six months after the exchange of ratifications 


(Article 2). 
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As is to be expected, there are some important differences between the two 
conventions, otherwise a single one would have sufficed. In the oath to be 
subscribed international law is omitted, and the decision of each claim is to 
be “in accordance with the principles of justice and equity.”” The reason 
for this omission is stated: The Mexican Government “ez gratia feels 
morally bound to make full indemnification and agrees, therefore, that it will 
be sufficient that it be established that the alleged loss or damage in any case 
was sustained and was due to any of the causes enumerated in Article III 
hereof.” 

Article 3, thus referred to, follows: 

The claims which the Commission shall examine and decide are 
those which arose during the revolutions and disturbed conditions which 
existed in Mexico covering the period from November 20, 1910, to 
May 31, 1920, inclusive, and were due to any act by the following forces; 

(1) By forces of a Government de jure or de facto. 

(2) By revolutionary forces as a result of the triumph of whose cause 
governments de facto or de jure have been established, or by revolu- 
tionary forces opposed to them. 

(3) By forces arising from the disjunction of the forces mentioned in 
the next preceding paragraph up to the time when the government 
de jure established itself as a result of a particular revolution. 

(4) By federal forces that were disbanded, and 

(5) By mutinies or mobs, or insurrectionary forces other than those 
referred to under subdivisions (2), (3) and (4) above, or by bandits, 
provided in any case it be established that the appropriate authorities 
omitted to take reasonable measures to suppress insurrectionists, 
mobs or bandits, or treated them with lenity or were in fault in other 
particulars. 


The claims to be submitted are those of citizens of the United States, 
arising within the specified period, “whether corporations, companies, 
associations, partnerships or individuals,” and the actual legal or equitable 
interest of American citizens in each organization, is to be considered and 
compensation in appropriate circumstances awarded. 

There is an identical provision in each of the conventions, to the effect 
that ‘‘the language in which the proceedings shall be conducted and recorded 
shall be Spanish or English.” This may seem to be a small matter, but it is 
encouraging, as are so many provisions of the convention under considera- 
tion, to observe that the contracting parties are broad-minded in the question 
of language and permit the use of one or the other, as convenience dictates. 
The question of language to be used in international intercourse is one of 
convenience, and, rightly viewed, neither involves a renunciation of pre- 
eminence or superiority on the part of any Power. Nations must be on 
speaking terms. They should thus use in their intercourse on special and 
general occasions the language which is convenient to the nations at large. 
Precedents in this respect are so rare that it deserves more than a passing 
word of commendation when it exists. 
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This modest comment will wholly fail of its purpose if it does not make 
clear that we are dealing with two conventions, incorporating the experience 
of the past with that new diplomacy based upon the will to peace as the way 
to peace, and as a prerequisite even to the will, mutual respect on the part of 


the contracting nations for one another. 
JAMES Brown Scott. 


A NOTE ON EXCHANGE V. M’FADDON 


In a classroom discussion of Exchange v. M’Faddon a student admitting 
the logic and cogency of Marshall’s classic opinion objected that the result 
was not equitable. The Rambouillet Decree, he said, was contrary to in- 
ternational law, and certainly was of no validity within the territorial juris- 
diction of the United States, and that M’Faddon and others were in a strange 
situation when a United States court failed to return to them property which 
had been illegally seized, and the title to which had never been divested 
under their country’s laws. The objection gave opportunity for drawing 
attention to the legal principle that by the Rambouillet Decree and the con- 
sequent seizure of the schooner Exchange rights in international law in favor 
of the United States were invaded, that M’Faddon and his partner were not 
subjects of rights in international law but objects of them. The student 
continued to insist upon the essential lack of equity in such a situation, and 
fortunately in this case the record has been preserved which serves to show 
that ultimately justice was done to the owners of the schooner Exchange. 
Under the treaty with France of 1831 French spoliation claims including 
those under the Rambouillet Decree were presented, principal and interest 
amounting to $51,834,170.15. Those recognized as prima facie falling 
within the treaty amounted to $41,640,838.35. The total amount awarded 
was $9,352,193.47. The amount paid by France was $5,558,108.07, allowing 
dividends equal to 59.86% upon the various claims according to the award. 
Claim No. 371 made by Robert Barry, trustee of Eliza, Antoinette, and 
John M’Faddon, and Richard Caton, assignee of Gretham and Devereaux, 
each claiming a one-half interest in the schooner Exchange, Dye, master, 
seized December, 1809, amounted to $54,566.81. Barry and Caton were 
each allowed $19,501.47. A record of these various transactions may be 
found in Sen. Ex. Doc. No. 417, 23d Cong., Ist sess.; Sen. Ex. Doc. No. 204, 
24th Cong., Ist sess.; and H. Ex. Doc. No. 117, 24th Cong., lst sess. These 
sums were paid to and receipted by Barry and Caton by treasury warrant as 
shown in Sen. Ex. Doc. No. 74, 49th Cong., 1st sess., p. 64. Perhaps this 
information may be of use to other teachers of international law who have 
students similarly sensitive to the equities lurking in this famous case. 


J.S. Reeves. 
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THE PAN-AMERICAN SCIENTIFIC CONGRESS 


The Second Pan-American Scientific Congress met in the City of Wash- 
ington on December 27, 1915, and adjourned on January 8, 1916. It is to 
have a successor. The third of the scientific congresses will meet in the 
City of Lima on the 16th day of November, 1924. It was decided at the 
second congress that the third should meet at Lima, and it was anticipated 
that it would be within a period of five years from the date of adjournment. 
The continuance of the war, and the confusion of the international situation 
subsequent to and growing out of the war, have had their effects in the 
Americas. Finally, however, the obstacles standing in the way of a third 
congress have been overcome, and the official call has been issued by the 
Government of Peru. <A circular signed by M. V. Villardn, as President, 
and José P. Bravo, as Secretary General of the Organization Committee, 
has been sent out in order to obtain at Lima, under the auspices of the 
congress, the presence of adequate representatives in all branches of science 
in the Western Continent. One has appropriately been received by the 
President of the American Society of International Law, requesting its 
cooperation and the appointment of official delegates to attend and to 
participate in the labors of the Third Pan American Scientific Congress. 

In support of the statement that science in all its branches is to be repre- 
sented, a brief quotation is made from the invitation to the American 
Society of International Law: 

he Congress will comprise the nine Sections hereinbelow mentioned, 

the Presidents whereof have been appointed. 

1.—Anthropology, History and related Sciences—President, Dr. 
Felipe de Osma, President of the Historical Institute of Peru. 

2.—Physics, Mathematics and related Sciences—President, Rear 
Admiral M. Melit6én Carbajal, President of the Geographical Society 
of Lima. 

3.—Mining, Metallurgy, Economic Geology and Applied Chemistry— 
President, Engineer José Balta, Professor of Economic Geology at the 
Lima School of Engineering. 

4.—Engineering President, Engineer Darfo Valdizin, Dean of Peru- 
vian Engineers. 

5.—Medicine and Sanitation—President, Dr. Guillermo Gastafieta, 
Dean of the Faculty of Medicine. 

6.—Biology, Agriculture and related Sciences—President, Dr. 
V enceslao F. Molina, Dean of the Faculty of Sciences. 

7.—Private, Public and International Law—President, Dr. Mariano 
Ignacio Prado y Ugarteche, Dean of the Faculty of Jurisprudence. 

8.—Economics and Sociology—President, Dr. José Matias Manzanilla, 
Dean of the Faculty of Politics and Economics. 

9.—Education—President, Dr. Alejandro O. Deustua, Dean of the 
Faculty of Letters and Director of the National Library. 


The congress opening on the 16th of November is expected to last a fort- 
night, and in this congress covering all branches of science, it is expected 
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that the papers will cover at least its most important phases, and that they 
and their discussions will contribute in some measure to the advancement 
of science. It is of no small importance to bring the intellectual élite of the 
Americas together, who will discover their oneness notwithstanding differ- 
ences of race, language and inherited traditions. ‘Scratch a Russian,” they 
say, ‘“‘and you will find a Tartar.” Scratch an American of the North, of 
the Center and of the South, and you will find a human being. The great 
difficulty is to conserve the enthusiasm which is inevitably produced by 
these gatherings. The interval between them is considerable, and the in- 
fluence of the second has spent itself long before the meeting of the third, 
just as the influence of the first had spent itself before the meeting of the 
second congress. The desideratum is that the connection between the con- 
gresses be preserved; that some machinery be devised which will keep in 
contact with the scientists during the intervals between the congresses, and 
that effect may be given, if only in part, to their recommendations, other 
than to have them fall still-born as has been the case with each of these 
international gatherings. Not the least important service of a third Ameri- 
can Congress meeting at Lima would be the discovery of some means where- 
by the scientists of the Western Continent should keep in session, as it were, 
after their adjournment, and under direction continue their labors. The 
difficulty is great, but the greater the difficulty, the greater the need of 
meeting it. 

It is to be hoped that many Americans of the North will find it possible 
to attend the congress, and take part in its proceedings. The meeting is to 
be held in the capital of Peru, and Peru has always made a special appeal to 
the Americans of the North. It is no discourtesy to the other American 
countries to say this, and any seeming discourtesy will be removed when 
the reason for it is given. That this should be so is a triumph of American 
literature. Many years ago, in 1847, a distinguished North American, one 
Prescott by name, published two volumes on the Conquest of Peru—a work 
speedily translated into Spanish, into French, and, indeed, into German and 
Dutch. The Americans of the North have been accustomed to read this 
masterpiece in their early youth, and the impression of the Incas of Peru, 
which they have received in their most impressionable period, remains 
with them all their lives, and Peru seems to them in no uncertain sense a 
land of dreams and of promise. The writer of this comment, if indeed it 
merits this title, has felt their charm, and he looks forward to the congress 
at Lima, which he hopes to attend in person. 

If we only had a Prescott for every American Republic! 


JAMES Brown Scott. 
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CURRENT NOTES 


The Netherland-America Foundation, an organization composed of 
Americans of Dutch descent, of Hollanders residing in the United States, 
and of all those interested in furthering friendship between this country 
and the Netherlands, has announced the initiation of a Grotius Memorial 
Fund for the purpose of presenting a memorial window to the Nieuwe Kerk 
at Delft, Holland, where Grotius lies buried. The presentation will take 
place in 1925 in commemoration of the three hundredth anniversary of the 
publication of the De Jure Belli ac Pacis by the “Father of International 
Law.” ‘The suggestion has received the approval of the Dutch Government 
and is endorsed by Chief Justice Taft and other persons prominent in the 
American legal profession. 

It is proposed to raise $10,000 for the purpose from the American bench 
and bar, and it is desired that the gift be representative of the entire legal 
profession. The expenses of the collection and preservation of the fund 
will be borne by the Netherland-America Foundation, so that the full amount 
collected may go to the purpose for which it is given. 

Among the officers of the Foundation are Mr. Edward W. Bok, President; 
Mr. William C. Redfield, Executive Vice-President, Mr. William Gorham 
Rice, Mr. Franklin D. Roosevelt, and Mr. W. van Doorn, Vice-Presidents. 

Contributions may be sent to the office of the Netherland-America 
Foundation, 17 East 42nd Street, New York City. 


The Thirty-third Conference of the International Law Association will 
open on Monday, September 8, 1924, at Stockholm. The subjects for dis- 
cussion will include the proposed statute of a Permanent International 
Criminal Court and reports of the Committees on General Average, Foreign 
Judgments, Systems of Evidence, Codification, Nationality, Commercial 
Arbitration, Neutrality, and Aviation. 

In the announcement of the meeting issued by the American branch of 
the Association it is stated that members of the American Bar Association 
planning to go to London will be able to attend the Stockholm conference 
and be back in the United States by about September 22 or 23. 

Information regarding sailings, rates, passports, etc., may be obtained from 
Mr. Amos J. Peaslee, Honorary Secretary of the American Branch, 501 
Fifth Avenue, New York City. 


The JourNAL takes pleasure in publishing the following announcement 
from the Law Faculty of Leiden University: 
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S. J. Visser, L.L.D., a colonial judge, who died in 1919, bequeathed 
his fortune to Leiden University on the condition that the revenue 
should be utilized in order to promote the study of international public 
and private law; he especially stipulated that every three years a sum 
of at least 5000 Dutch guilders should be destined for an international 
prize-subject. Accordingly the Law Faculty of Leiden University 
invites competitors to give: A description of the private international 
law of one or more countries of Europe in the XVI‘h and XVIIth century. 
The author ought to use in the first place the judicial precedents and 
the particular customs and laws. He can choose the countries he likes. 

The answers shall be typewritten in French or in Dutch and must 
arrive in the hands of the Dean of the Law Faculty of Leiden Univer- 
sity before December 1, 1925; the manuscript shall bear a motto, that 
must be reproduced on a sealed envelope joined to the manuscript and 
containing both the name and the address of the author. 

Prizes will be adjudged to an amount of 5000 Dutch guilders to those 
answers which, in the opinion of the Faculty, will deserve reward. 

After the prizes being adjudged the Dean, in a session of the Faculty, 
will open the sealed envelopes corresponding to the answers to which 
prizes have been awarded, and will inform the authors about the 
Faculty’s decision; the other envelopes will be burned during the 
same session. 


ERRATUM 
Letter to the Editor-in-Chief from Setior Don Cosme de la Torriente, 
Feb. 20, 1924 


While reading the bibliographic comment on my book Act ades de la Liga de las Na- 
ciones, which appeared in the issue of October, 1924, of THe AMERICAN JOURNAL OF INTER- 
NATIONAL Law, I noticed a mistake of a certain importance in the translation of one para- 
graph of the Introduction. The Spanish original reads (Act ules, pp. xxiv and xv): 

Al mismo tiempo he querido ofrecer, a los internacionalistas y diplomaticos de 
otros paises, un cuadro de conjunto de la Liga de las Naciones, y de sus empresas, que les 
permita comprobar cémo los hombres de raza espafiola de la América contribuyen tambiér 


con su esfuerzo, aunque el prese nte sea senc llo y pobre, ala di acién de lo que élc. 


which has been translated as follows (JOURNAL, p. 827): 

“At the same time I have wished to present to the gaze of international lawyers and 
diplomatists of other countries a picture of the League of Nations as a whole, together with 
its activities, which shall show them how the men of the Spanish race in America are also 
contributing, with their efforts, although at present they may be unimportant and of scant value 


to spread the knowledge ete. 

As you see, what I consider “ unimportant and of scant value”’ is my own effort to spread 
the knowledge, and not the efforts of the men of the Spanish race in America. 

Were it possible to rectify this error in the next issue of the JourRNAL, I would be very 
thankful to you. 
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Abbreviations; Adv. of peace, Advocate of peace; B. I. I. J., Bulletin de l'Institut Interme- 
diaire International; Bd. of trade J., Board of Trade Journal (London); Bundesbl., Switzer- 
land, Bundesblatt; Clunet, Journal du droit international; Cmd., Great Britain, Parliamen- 
tary papers; Commerce Reports, U. 8S. Commerce reports; Cong. Rec., Congressional Record; 
Contemp. R., Contemporary Review; Costa Rica, Ga., La Gaceta; Cur. Hist., Current History 
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(Switzerland); Edin. Rev., Edinburgh Review; Europe, L’Europe Nouvelle; Evening Star 
Washington); G. B. Treaty series, Great Britain, Treaty series; Ga. de Madrid, Gaceta de 
Madrid; G. U., Gazetta Ufficiale (Italy); @uatemalteco, El. Guatemalteco; J. L. O. B., 
International Labor Office Bulletin; J. O., Journal Officiel (France); L. N. M. S., League of 
Nations, Monthly Summary; L. N. O. J., League of Nations, Official Journal; L. N. Q. B., 
League of Nations, Quarterly Bulletin; L. N. 7. S., League of Nations, Treaty series; Lond. 
Ga., London Gazette; Monit., Moniteur Belge; Nation (N. Y.); N. Y. Times, New York 
Times; Naval Inst. Proc., U.S. Naval Institute Proceedings; P. A. U., Pan American Union 
3ulletin; Press Notice, U. S. State Dept. Press Notice; Proclamation, U. 8. State Dept. 
Proclamation; R. G. D. I. P., Revue Générale de Droit International Public; Reichs G., 
teichs-Gesetzblatt (Germany); Rev. int. de la Croiz-Rouge, Revue international de la Croix- 
touge; PR. R., American Review of Reviews; Temps, Le Temps (Paris); Times, The Times 
(London); Wash. Post, Washington Post. 


> 


September, 1923 

4 Costa Rica—Spain. Ratifications exchanged of trade marks con- 
vention signed Sept. 21, 1922. Ga. de Madrid, Dec. 22, 1923, 
p. 1339. 


29 NICARAGUA—SPAIN. Customs convention renewed. P. A. U., 
March, 1924, p. 309. 


October, 1923 

15 BeLtcrumM—GRreEaT Britain. Ratifications exchanged of convention 
signed Aug. 8, 1923, extending to Belgian Congo and British 
Protectorates in Africa the existing extradition conventions. Text: 
Lond. Ga., Jan. 22, 1924, p. 681. G. B. Treaty series, no. 1 (1924), 
Cmd. 2026. Monit., Jan. 19-22, 1924. 


26 TuRKISH GOVERNMENT ADVISERS. Ismet Pasha on Oct. 26, 1923, 
requested President of Permanent Court of International Justice to 
draw up list of candidates from nationals of countries neutral 
during European War. The Court therefore instructed its Presi- 
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October, 1923 
dent to ask highest legal authorities of Denmark, Spain, Norway, 


Netherlands, Sweden and Switzerland to communicate names of 
two qualified nationals before Jan. 1, 1924. L. N. M. S., Nov., 


1924, p. 268. 


November, 1923 

14 AvusTRIA—Po.Lanp. Arbitration treaty signed at Warsaw. Temps, 
Nov. 16, 1923, p. 1. 

15 to Dec.9 COMMUNICATIONS AND TRANSIT. Four draft conventions and 
final act signed at second conference in Geneva: (1) International 
régime of railways. (2) Maritime ports. (3) Transmission in 
transit of electric power. (4) Development of hydraulic power on 
watercourses, etc. L. N. M. S., Dec., 1923, p. 296. Texts and 
signatures: L. N. O. J., Jan., 1924. 

15 CzECHOSLOVAKIA—GREECE. Exchanged ratifications of provisional 
commercial treaty of Jan. 10, 1923. Commerce reports, March 17, 
1924, p. 727. 


19 BuLGARIA—RvuMANIA. Convention relative to new frontiers signed. 
Ga. de Prague, Nov. 21, 1923, p. 1. 

19 CzECHOSLOVAKIA—GREAT Britain. Agreement signed regarding 
commercial travelers’ samples. Commerce Reports, Dec. 31, 1923, 
p. 902. 


19-28 Iraty—Spain. King and Queen of Spain visited Italy with view of 
establishing closer understanding with that government. They 
paid a visit to the Vatican. Nearly 500 years had elapsed since a 
ruler of Spain, in the person of Charles of Hapsburg, had paid 
homage in person to the Supreme Pontiff. N. Y. Times, Dec. 9, 
1923, II, 6. Cur. Hist., Jan., 1924, 19: 687. 


20 RuMANIA—SovIET Russia. Statement signed concerning measures 
to prevent and settle conflicts arising on Dniester River. Russian 
review, Jan. 15, 1924, p. 201; N. Y. Times, Nov. 29, 1923, p. 11. 


21 FREDERICK WILLIAM, ex-crown prince of Germany. Conference of 
Ambassadors agreed to notify Germany that the Crown Prince 
must observe promises concerning renunciation of throne. Wash. 
Post, Nov. 22, 1923, p. 1. 

21 Miuitary Controt Commission. Council of Ambassadors notified 
Germany that Control Commission would resume work and must 
be protected. Text: Wash. Post, Nov. 22, 1923, p. 1. N. Y. 
Times, Nov. 22, 1923, p. 1. 

21 WitHetm II, exz-emperor of Germany. Council of Ambassadors 
agreed to notify German government that the return of former 
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Kaiser to Germany would not be tolerated. Wash Post, Nov. 22, 
1923, p. 1. 


22 Greek ReruGees SETTLEMENT ScHEeME. Greek government de- 
posited with League Secretariat ratification of protocol, signed 
Sept. 29, 1923, by Greek representative, and ratified on Oct. 13, 
1923. L. N. M.S., Dec. 15, 1923, p. 279. 


23 TurkisH Reparations. The United Kingdom, France, Italy and 
Japan signed convention relative to assessment and reparation of 
damage suffered in Turkey by Nationals of contracting powers. 
Text: G. B. Treaty series, no. 3 (1924), Cmd. 2028. 


23 to Feb. 11,1924 German Reparations. On Nov. 23, the Reparation 
Commission began hearing representatives of German government 
on Germany’s capacity to pay. Agreement signed between Ger- 
man mine owners and M. I. C. U. M. (French Factory and Mine 
Control Mission in Ruhr). Times, Nov. 24, 1923, p. 12. On 
Nov. 30, Germany repudiated recent agreements between Ruhr 
authorities and German industrialists in note to Reparation Com- 
mission. N. Y. Times, Dec. 1, 1923, p. 3. On Dee. 1, railway 
convention signed at Mainz by French and German representatives, 
containing concessions by France. N. Y. Times, Dec. 6, 1923, 
p. 3. On Dee. 16, France accepted with limitations, German 
proposals concerning conversations desired with France and Bel- 
gium on Rhineland and Ruhr questions. Wash. Post, Dec. 17, 
1923, p. 1. On Dec. 29, semi-official communique issued in Berlin 
defining attitude of German government on Ruhr occupation costs. 
Times, Dec. 31, 1923, p. 9. On Jan. 11, Belgium and France sent 
replies to German note of Dec. 24, which demanded modifications 
in régime of occupation. Summary: Times, Jan. 12, 1924, p. 8. 
On Feb. 11, German reply to French and Belgian notes of Jan. 11 
were delivered to respective governments. Times, Feb. 13, 1924, 
p. 13. 


24 to Jan. 2,1924 Rumanta—Sersia. Protocol of agreement relative to 
Serbo-Rumanian frontier in the Banat signed at Belgrade on Nov. 
24, 1923, and ratified by Rumania on Jan. 2, 1924. Ga. de Prague, 
Dec. 12, 1923, and Jan. 3, 1924. 


26 GREEK (Russian) Cuurcu. Patriarch Tikhon proclaimed Christ- 
mas on Dec. 25. Supreme Council of Greek Church decided to 
adopt Gregorian instead of old Julian calendar. N. Y. Times, 
Nov. 27, 1923, p. 3. 


26 GREAT Commercial agreement signed at War- 
saw. Commerce Reports, Feb. 4, 1924, p. 330. 


' 
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November, 1923 


27 Liquor SMUGGLING. International Conference opened in Ottawa. 
N. Y. Times, Nov. 28, 1923, p. 15. 


30 to Feb. 7, 1924 Exprrt CoMMITTEES ON REPARATIONS. On Nov. 30, 
Reparation Commission voted to name two committees of experts 
to study (1) means of balancing German budget and stabilizing 
currency (2) evaluation of German wealth abroad and possibility 
of recovering it. Wash. Post, Dec. 1, 1923, p. 1. Text of Com- 
muniqué: Europe, Dec. 22, 1923, p. 1648. Announced from White 
House on Dec. 11 that President Coolidge favored acceptance by 
American experts of invitation from Reparation Commission to 
serve on these committees. N. Y. Times, Dec. 12, 1923, p. 1. 
Correspondence between French delegate on Reparation Com- 


} 


mission and American observer, dated Dec. 5 and 12, and com- 


munication from German government dated Dec. 7, made public. 
Press notice, Dec. 12, 1923. Adv. of peace, Feb. 1924, p. 116. 


On Dec. 26, Reparation Commission nominated fifteen delegates 
to represent United States, England, France, Belgium and Italy 


on the two committees. Charles G. Dawes and Owen D. Young, 
American members. NV. Y. Times, Dec. 27, 1923, p. 1. On Jan. 


14, first committee began work in Paris. List of members, 
speeches: Times, Jan. 15, 1924, p.12. N.Y. Times, Jan. 15, 1924, 
p. 1. Communiqué issued by Committee no. 1 on Jan. 22 an- 


nounced plans for independent gold bank. On Feb. 7, an unofficial 
report of Committee no. 2 was issued in London. Cur. Hist., 
March, 1924, p. 1072. 


December, 1923 

3-15 Memet Question. On Dec. 3, Russian Foreign Office warned 
governments of Great Britain, France, Italy, Japan, Czechoslo- 
vakia, Belgium, Sweden, Spain, Uruguay and Brazil against any 
settlement in which Russia did not participate. Russian review, 
Jan. 15, 1924, p. 202. On Dec. 15, a commission, to solve dif- 
ficulties between powers represented on the Conference of Ambas- 
sadors and Lithuania, was provided for by League of Nations 
Council. Norman H. Davis, president of Commission. L. N. 
M.S8., Dec, 1923 and Jan., 1924, pp. 308 and 13. 


5 AMERICAN AND BRITISH CLAIMS ARBITRATION TRIBUNAL. Closed 
sessions in London after rendering decisions in ten cases, 1.€., 
Claim no. 9 (Union Bridge Company); no. 27 (Cuba Submarine 
Telegraph Company); no. 30 (Robert E. Brown); no. 36 (Austral- 
asia and China Telegraph Company); no. 44 (Fiji Land Claims: 
Burt, Brower, Henry and Williams cases); no. 83 (Rio Grande). 
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Some of the cases were of more than 100 years’ standing. Wash. 
Post, Dec. 6, 1923, p.1. N. Y. Times, Dec. 6, 1923, p. 14. 


6 PERMANENT Court oF INTERNATIONAL Justice. Gave eighth 
advisory opinion, this one relating to the Jaworzyna question 
(Polish-Czechoslovakia boundary dispute). It upheld decision of 
Conference of Ambassadors of July 28, 1920, awarding Jaworzyna 
to Czechoslovakia. L. N. M. S., Dec., 1923, p. 290. Adv. of 
peace, Jan., 1924, p. 21. 


S GeRMANY—UNnItTEp States. Treaty of friendship, commerce and 
consular rights signed at Washington. N.Y. Times, Dec. 9, 1923, 
p. 2. Principal clauses: VN. Y. Times, Nov. 27, 1923, p. 5. 

10 Arms Trarric Convention. Council of League sent letter to 
Secretary Hughes inviting America to send delegates to help draft 
convention. N.Y. Times, Dec. 11, 1923, p. 4. 

10-22 Leacur or Nations Councit. Held 27th session in Paris, to consider 
Hungarian loan, control of arms traffic, Jaworzyna decision, 
Memel question, white slave trade, ete. L. N. M.S., Dec., 1923. 


11 GREAT Britarn—HuneGary. Agreement signed at Paris modifying 
convention of Dec. 20, 1921, in so far as it relates to periodical 
instalments payable by Hungarian government. G. B. Treaty 
series, no. 9 (1924), Cmd. 2045. 

13-14 NATIONAL IMMIGRATION CONFERENCE. Held in New York. WN. Y. 
Times, Dec. 15, 1923, p. 28. 

13 to Jan. 23,1924 Mexican Revouution. First engagement took place 

between Federal forces and soldiers of General Estrada on Dec. 13. 

On Dec. 29, Secretary Hughes announced that upon application of 

Obregon government, the United States had agreed to sell to it a 

limited supply of war materials. N.Y. Times, Jan. 1, 1924, p. 1. 

Cur. Hist., Feb., 1924, 19: 720. On Jan. 7, President Coolidge 

issued proclamation declaring it to be unlawful to export arms or 

munitions to Mexico. Press notice, Jan. 7, 1924. On Jan. 16, 

State Department protested against decree of Jan. 12, issued by 

A. de la Huerta for blockade at port of Tampico to be established 

on Jan. 16. U.S. Cruiser Richmond ordered to proceed to Tam- 

pico. On Jan. 19, proposed blockade was postponed. Press 
notice, Jan. 21, 1924. On Jan. 17, Obregon government asked 
permission to move troops from Sonora through American territory 
to a point in Texas. State Department transmitted request to 
governors of Arizona, New Mexico and Texas, who agreed to 
proposal. Press notice, Jan. 17, 1924. N.Y. Times, Jan. 18 and 
20, 1924, p. 1. 


q 
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December, 1928 


14 BELGIUM—FRANCE. Ratifications exchanged of Treaty of Assistance 
signed Nov. 30,1921. Text: J. 0., Dec. 27, 1923, p. 12038. 
14 FINLAND—GREAT Britarn. Agreement in regard to disposal of 


estates of deceased seamen signed at Helsingfors. G. B. Treaty 
series, no. 7 (1923), Cmd. 2042. 


14-19 Potanp—Soviet Russia. By exchange of documents Soviet gov- 
ernment recognized de jure by Poland. Times, Dec. 21, 1923, p. 9. 
Cur. Hist., Feb., 1924, 19: 874. 

14-20 Estuonta—Latvia. Treaty of Alliance, provisional commercial 
agreement, and reciprocal claims agreement, signed at Reval on 
Nov. 1, 1923, ratified by Latvia on Dec. 14 and by Esthonia on 
Dec. 20, 1923. Nation (N. Y.), Jan. 23, 1924, p. 99. Texts: 
Europe, Jan. 12, 1924, p. 52. 

15 Austria—Huneaary. Agreement signed by which the commodity 
exchange (contingent) convention, signed June 27, 1922, is made 
effective for first six months of 1924. Commerce reports, March 17, 
1924, p. 727. 

15 FINLAND—GREAT Britain. Commercial treaty based upon most- 
favored-nation treatment signed at Helsingfors. Commerce Re- 
ports, Dec. 31, 1923, p. 902. 

16 Soviet Russta—UnitTep States. Note of Dec. 16, 1923, from 
Russian Foreign Office to President Coolidge asked recognition 
negotiations. Text: Wash. Post, Dec. 17, 1923, p. 1. Secretary 
Hughes’ reply of Dec. 18 declined the request. ‘Text: Wash. Post, 
Dec. 19, 1923, p. 1. Cong. Rec., Dec. 20, 1923, p. 462. On Dec. 
19, text of instructions from Russian Communist leader to Work- 
ers’ Party of America made public. Press notice, Dec. 19, 1923. 
N. Y. Times, Dec. 20, 1923, p. 1. Article signed by editor of 
Isvestia made public. Text: Wash. Post, Dec. 25, 1923, p. 1. 
Press notice, Dec. 24, 1923. 


18 TANGIER CONVENTION. Signed in Paris by representatives of Great 
Britain and France, and with reservations by Spain. Summary: 
Times, Dec. 19 and 27, 1923, p. 9. Text: Europe, Jan. 5, 1924, 
p. 22. 

19 CHESTER Concession. Turkish Commissioner of Works at Angora 
annulled grant because of failure to begin railroad construction 
within time specified. Our World, Feb., 1924, p. 117; Cur. Hist., 
Feb., 1924, p. 715. 

21 FINLAND—ICELAND. Commercial and navigation treaty signed at 
Helsingfors. Commerce Reports, Feb. 18, 1924, p. 461. 


CHRONICLE OF INTERNATIONAL EVENTS 331 


December, 1928 
22 France—Urvueuay. Financial agreement signed at Montevideo. 
Text: D. O. (Uruguay), Dec. 26, 1923, no. 5310. 


| 


Boxer InpeMNitTy. China replied to joint notes of Great Britain, 
United States, France, Japan, Italy, Spain, Belgium and the 
Netherlands, sent on Feb. 24 and Nov. 5, 1923, demanding that 
China make future payments in gold francs. Wash. Post, Dec. 29, 
1923, p.3. Text: Nation (N. Y.), March 5, 1924, p. 267. 


27 DENMARK—FINLAND. Commercial treaty signed Aug. 3, 1923, 
ratified by both countries. Commerce Reports, Feb. 25, 1924, 


Lod 


p. 527. 


27 to Jan. 23,1924. Mexico—Unirep States. Special claims convention 
of Sept. 10, 1923, ratified by Mexico on Dec. 27. Wash. Post, 
Dec. 29, 1923, p. 1. General claims convention of Sept. 8, 1923, 
ratified by Mexico on Jan. 2, 1924. N.Y. Times, Jan. 3, 1924, II, 
3. On Jan. 23, the United States Senate ratified both conventions. 
Texts: Cong. Rec., Jan. 23, 1924, p. 1365. 


28 FraNCE—GREAT Britarn. Protocol signed in London settling 
Central African boundary between Anglo-Egyptian Sudan and 
French Equatorial Africa. Times, Dec. 31, 1923, p. 9. Cur. 
Hist., Mar., 1924, 19: 1099. 


29 Great Britatin—Unitep States. Exchanged ratifications of 
agreement of June 23, 1923, extending for five years the arbitration 
convention of April 4, 1908. Cong. Rec., Dec. 18, 1923, p. 410. 
U.S. Treaty series, no. 674. 


31 CanapDA—UNITEpD States. Reciprocal copyright arrangement, ef- 
fective Jan. 1, 1924, effected under provisions of Canadian copy- 
right act of 1921 and the Act of Congress, March 4, 1909. Press 
notice, Dec. 31, 1923. 


January, 1924 
1 GreEcE—SeErRB1A. Four protocols were annexed to convention of 
May 10, 1923, regarding Serbian Free Zone in Saloniki: (1) Rail- 
way service. (2) Posts, telegraphs and telephones. (3) Sanitary 
service. (4) Service of the port. Commerce Reports, March 3, 
1924, p. 600. 


2 Peace ProposaL or GERMANY. State Department announced that 
the German Ambassador, on behalf of his government, recently 
proposed to the powers interested in the Rhine (France, Great 
Britain, Italy and Germany) a ‘“‘solemn agreement not to go to 
war for a generation.” Press notice, Jan. 2, 1924. 
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January, 1924 

4 FILENE Peace Prizes. Announced that E. A. Filene of Boston had 
offered $50,000 in prizes for competition among French, English 
and Italian writers along general lines of Bok competition in the 
United States. N. Y. Times, Jan. 4 and 10, 1924, p. 1 and 4. 

4-7 TRANSCAUCASIAN CONGRESS OF SovIETs. Second congress held at 
Tiflis, with representatives from Georgia, Armenia, Azerbaidjan, 
Adjaristan, Abkhasia and Nakhichevan. Russian information, 
Feb. 2, 1924, p. 77. 

7 to Feb. 4 AmericaAN Peace Awarp. Winning plan made public on 
Jan. 7. Text: N. Y. Times, Jan. 7, 1924, p.1. Cong. Rec., Jan. 7, 
1924, p. 569. Announced on Feb. 4 that Charles H. Levermore, 
secretary of New York Peace Society, had won the prize. Wash. 
Post, Feb. 5, 1924, p. 1. 

8 CanapA—ITALy. Ratifications of commercial treaty of Jan. 4, 1923, 
exchanged in London. Commerce Reporis, Feb. 4, 1924, p. 330, 
Cmd. 2053. 

8 PoLtanp—Soviet Russia. Ratifications of sanitary convention of 
Feb., 1923 exchanged at Warsaw. Temps, Jan. 10, 1924, p. 1. 

12 LitTLE ENTENTE CONFERENCE. Closed at Belgrade, after discussing 
Hungarian loan, reparation question and recognition of Soviet 
Russia. N. Y. Times, Jan. 14, 1924, p. 3. Times, Jan. 14, 1924, 
p. 12. 

15 Great BriTaAIn—GREECE. Diplomatic relations resumed. WN. Y. 
Times, Jan. 17, 1924, p. 3. Cur. Hist., Mar., 1924, 79: 1090. 

15 PANAMA—UNITED States. Agreement whereby the United States 
is to share in the road-building program of the republic signed at 
Panama. Panama reciprocates by permitting United States 
military forces to use all roads. Evening Star, Jan. 16, 1924. 

18-24 Leacue or Nations CoveNAaNT. Commission of jurists met at 
Geneva and reached agreement on answers to questions of Council 
on interpretation of the Covenant. L. N.M.S., Jan., 1924, p. 2. 


18 PaN-AMERICAN CONFERENCE TREATIES. Brazil approved entire 
series of agreements negotiated at Santiago Conference of 1923. 
Cur. Hist., March, 1924, 19: 965. 

20 AtBania—Iraty. Commercial treaty signed on basis of reciprocal 


most-favored-nation treatment. Commerce reports, March 3, 
1924, p. 600. 


21 FRANCE—GREAT Britain. Declaration signed in London, confirm- 
ing protocol of Jan. 10, 1924, defining boundary between Anglo- 
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Egyptian Sudan and French Equatorial Africa. Text: J. O., 
Feb. 27, 1924, p. 2019. 


21 Lentn, Nicxouar. Premier of Russia died at Gorky, aged 54. 
Wash. Post, Jan. 23, 1924, p.1. Times, Jan. 23, 1924, p. 8, 12. 
22 HuNGARIAN Reconstruction. Report of Financial Committee of 


the League, and two protocols relating to political conditions and 
measures to be taken by Hungary, transmitted to Reparation 
Commission by Hungarian Committee of the League Council. 
L. N.M.S., Feb. 15, 1924, p. 4. 


bo 


Great Brirarn—Unitep Srates. Ship liquor treaty signed in 
Washington to become effective on exchange of ratifications. 
Times, Jan. 24, 1924, pp. 11-12. Text: N. Y. Times, March 5, 
1924, p. 19; Cong. Rec., Mar. 13, 1924, p. 4235; Cmd. 2063. 


25 CzECHOSLOVAKIA—FRANCE. Treaty of alliance and _ friendship 
signed at Paris. Times, Jan. 26, 1924, p.9. Ga. de Prague, Jan. 
30,1924, p.1. Text: Hurope, Feb. 2, 1924, p.154. Nation (N. Y.), 
Feb. 27, 1924, p. 241. 


27 BULGARIA—SERBIA. Final clauses of recent protocols, including 
agreement for payment of Serbia’s war debt to Bulgaria, registered 
at League of Nations. Wash. Post, Jan. 28, 1924, p. 2. 


27 Iraty—Sersia. “Pact of amity,” additional protocol, and Fiume 
treaty (annexing Fiume to Italy) signed at Rome. Text: Times, 
Jan. 30, 1924, p. 10; Europe, Feb. 16, 1924, p. 214; Nation (N. Y.), 
March 19, 1924, p. 326. 

28 France—Tunis. Convention relating to war profits, signed at 
Paris, Jan. 22, 1924, promulgated in France. Text: J. 0O., Jan. 29, 
1924, p. 994. 

28 University INFORMATION OrrFicr. International Office, authorized 
by Fourth Assembly of the League of Nations on Sept. 29, 1923, 
announced its plans. L. N. M.S., Jan., 1924, p. 8. 


29 GrREECE—UNITED States. Diplomatic relations resumed. Press 
notice, Jan. 29, 1924. Cur. Hist., March, 1924, 19: 1090. 


31 CzECHOSLOVAKIA—DENMARK. Commercial convention signed at 
Prague, based on most-favored-nation treatment. Ga. de Prague, 
Feb. 6, 1924, p. 3. 


February, 1924 

1-2. Great Britarin—Soviert Russia. By note of Feb. 1, British govern- 
ment recognized Union of Socialist Soviet Republics. Text: 
Times, Feb. 2, 1924, p. 10. On Feb. 2, declaration issued by 
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Second Congress of Soviets of the U.8.S. R. On Feb. 8, Russian 


government sent reply to note of Feb. 1. Text: Times, Feb. 9, 
1924, p. 100; Russian information, Feb. 16, 1924, p. 105. 


1 Honpuras. Dictatorship proclaimed by Lopez Gutierrez, followed 
by revolutionary movement against him. Cur. Hist., March, 1924, 
19: 964. 

1 IRIsH BOUNDARY CONFERENCE. Opened in London. Times, Feb. 
2, 1924, p. 10. 

2 Union oF Soctauist Soviet Repusuics. Congress closed at Riga 


after making arrangements made necessary by Lenin’s death. 
New constitution of the Union has entered into force. Times, Feb. 
5, 1924, p. 10. 


3 Witson, Wooprow. Died in Washington, aged 67 years. Cur. 
Hist., March, 1924, 19: 887. 


6 Austria—Rvumania. Commercial treaty, based on most-favored- 
nation principle, signed at Bucharest. N.Y. Times, Feb. 7, 1924, 
p. 5. 


CHINA—GERMANY. Reached agreement under which Germany’s 
war indemnity to China is fixed at $100,000,400, less the claims of 
certain firms for property confiscated by China on entering the 
war. Times, Feb. 8, 1924, p. 10. 


7 FraNcE—Spain. Exchanged letters regarding application of Tangier 
convention of Dec. 18, 1923. Times, Feb. 15 and 18, 1924, pp. 
11 and 18. 


7 Iraty—Soviet Russia. Commercial treaty signed at Rome, 
establishing de jure recognition of Russian government. Wash. 
Post, Feb. 8, 1924, p. 3. Times, Feb. 9, 1924, p. 9. 


7 LEAGUE OF Nations. Arms Limitation Commission. First confer- 
ence ended. United States officially represented. N. Y. Times, 
Feb. 8, 1924, p. 5. 


7 NIcARAGUA—UNITED States. Text of notes exchanged between the 
two governments on Oct. 8 and Dec. 13, 1923, relating to with- 
drawal of United States marines at Managua and establishment of 
efficient constabulary, made public. Press notice, Feb. 7, 1924. 


10 CzECHOSLOVAKIA—HunGary. Two protocols signed relative to 
application of decision of League of Nations of April 23, 1923, on 
delimitation of frontier in region of Somosov. Ga. de Prague, Feb. 
12, 1924, p. 1. 
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February, 1924 
13 Honpuras—UNItTep States. Diplomatic relations severed, be- 


cause of failure of political factions in Honduras to reach agreement 
to restore constitutional government by peaceful means. Wash. 
Post, Feb. 14, 1924, p.3. N.Y. Times, Feb. 14, 1924, p. 3. 

15 Iste oF Pines. Treaty between Cuba and the United States, con- 
ceding the Isle of Pines to Cuba, favorably reported by Senate 
Committee on Foreign Relations. Wash. Post, Feb. 16, 1924, p. 4. 


INTERNATIONAL CONVENTIONS 


AERIAL NavIGATION. Paris, Oct. 13, 1919. Protocol, Paris, May 1, 1920. 
Ratification: 
Czechoslovakia. Nov. 23, 1923. Monit., Feb. 10, 1924, p. 627. 
AGRICULTURAL WorKERs’ Associations. Geneva, Nov. 12, 1921. 


Ratification: 
Poland. Dec. 4, 1923. J. L. O. B., Dec. 26, 1923, p. 271. 


Sweden. JI. L.O. B., Dec. 12, 1923, p. 260. 
ARBITRATION CLAusEs. Protocol. Geneva, Sept. 24, 1923. 
Text and Signatures. L. N.O.J., Jan., 1924, p. 235. 
CoMMERCIAL Statistics. Brussels, Dec. 31, 1923. 
Adhesion: 
Hungary. Jan. 21, 1924. E.G., Feb. 6, 1924, p. 23. 
CopyrRiGHT CONVENTION. Montevideo, Jan. 11, 1889. 
Adhesion: 
Austria. Dec. 3, 1923. Monit., Feb. 27, 1924, p. 942. 
Copyricut Union. Revision. Berlin, Nov. 13, 1908. Protocol, Berne, 


Mar. 20, 1914. 
Adhesion: 
Canada. Jan. 1, 1924. E.G., Feb. 6, 1924, p. 24. 


Customs Documents. Santiago, May 3, 1923. 


Ratification: 
Brazil. Jan. 18, 1924. P.A.U., March, 1924, p. 308. 
United States. Feb. 18, 1924. Cong. Rec., Feb. 18, 1924, p. 2658. 


ELpe Navigation. Dresden, Feb. 22, 1922. Additional protocol, Prague, 
Jan. 27, 1923. 
Promulgation: 
France. Feb. 7, 1924. J.0O., Feb. 9, 1924, p. 1402. 
EMPLOYMENT OF CHILDREN AT Sea. Genoa, July 9, 1920. 


Ratification: 
Poland. Dec. 4, 1923. J. L. O. B., Dec. 26, 1923, p. 270. 
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EMPLOYMENT OF CHILDREN IN AGRICULTURE. Geneva, Nov. 16, 1921. 


Ratification: 
Poland. Dec. 4, 1923. J. L. O. B., Dec. 26, 1923, p. 271. 
Sweden. Nov. 27, 1923. J. L.O. B., Dec. 12, 1923, p. 260. 
EMPLOYMENT OF CHILDREN IN INDUsTRY. Washington, Nov. 28, 1919. 
Ratification: 
Poland. Dec. 4, 1923. J. L. O. B., Dec. 26, 1923, p. 270. 
EMPLOYMENT OF YOUNG PERSONS AS TRIMMERS AND STOKERS. Geneva, 
Nov. 11, 1921. 
Ratification: 
Poland. Dec. 4, 1923. J. L. O. B., Dec. 26, 1923, p. 271. 
EMPLOYMENT (FINDING) FOR SEAMEN. Genoa, July 10, 1920. 
Ratification: 
Poland. Dec. 4, 1923. J. L. O. B., Dec. 26, 1923, p. 270. 
FREEDOM OF TRANSIT. Barcelona, April 20, 1921. 
Ratification: 
Austria. Nov. 15, 1923. L. N. O.J., Jan., 1924, p. 105. 


GENEVA CONVENTION. Aug. 22, 1864. Revisions. 
Adhesion: 
Austria. Jan. 27,1924. E.G., Feb. 6, 1924, p. 19. 


INTERNATIONAL EXCHANGE OF DOCUMENTS AND PUBLICATIONS. Brussels, 
March 15, 1886. 
A dhesion: 
Hungary. July 30, 1923. Monit., Feb. 2, 1924, p. 515. 


LEAGUE OF Nations. Covenant. Protocol of Amendments. Geneva, 
Oct. 3-5, 1921. 
Ratification: 
Albania. (Art. 4,6) Jan. 22, 1924. L. N. M.S., Jan., 1924, p. 3. 
Monit., Feb. 7, 1924, p. 580. 
Latvia. (Art. 26) L.N. M.S., Dec., 1923, p. 292. 
Portugal. (Art, 4, 6, 12, 13, 15, 16, 26) Oct. 5, 1923. L. N.O.J., 
Dec., 1923, p. 1519. 
Spain. (Art.6) L.N. M.S., Jan., 1924, p. 3. 
Uruguay. (Art. 4, 6, 12, 13, 15, 16, 26) L.N.M.S., Jan., 1924, p. 3. 
Signature: 
Canada. (Art. 16) L.N. M.S., Nov., 1923, p. 269. 


LETTERS, ETC., OF DECLARED VALUE. Madrid, Nov. 20, 1920. 
Adhesion: 
Great Lebanon. 
Syria. Monit., Nov. 25, 1923, p. 5635. 
Palestine. Monit., Dec. 17-18, 1923, p. 5962. 
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Ratification: 
Brazil. Oct. 31, 1923. Ga. de Madrid, Feb. 14, 1924, p. 812. 


MariTIME Conventions: (1) Collisions. (2) Salvage at sea. Brussels, 
Sept. 23, 1910. 
Adhesion: 
Spain. Monit., Dec. 6, 1923, p. 5807. 


MepicaL EXAMINATION OF YouNG Persons EMPLOYED AT Sea. Geneva, 
Nov. 10, 1921. 
Ratification: 
Poland. Dec. 4, 1923. I. L. O. B., Dec. 26, 1923, p. 271. 


MERCHANDISE CLASSIFICATION. Santiago, May 3, 1923. 
Rattfication: 
Brazil. Jan. 19,1924. P.A.U., March, 1924, p. 308. 
United States. Feb. 18,1924. Cong. Rec., Feb. 18, 1924, p. 2659. 


Money Orpers. Madrid, Nov. 30, 1920. 
Adhesion: 
Great Lebanon. 
Syria. Monit., Nov. 25, 1923, p. 5635. 
Ratification: 
Brazil. Oct. 31, 1923. 
Greece. Nov. 10, 1923. Ga. de Madrid, Feb. 14, 1924, p. 812. 


Motor VEHICLES, INTERNATIONAL CIRCULATION OF. Paris, Oct. 11, 1909. 
Adhesion: 
Alderney Island. Aug. 5, 1923. E.G., Nov. 21, 1923, p. 420. 


NaVIGABLE Waterways. Convention and Protocol. Barcelona, April 
20, 1921. 
Ratification: 
Austria, Nov. 15, 1923. L.N.O.J., Jan., 1924, p. 105. 


Nicgut Work or YounG Persons. Washington, Nov. 28, 1919. 
Ratification: 
Poland. Dec. 4, 1923. J. L. O. B., Dec. 26, 1923, p. 270. 


Pan-AMERICAN ARBITRATION. Santiago, May 3, 1923. 
Ratification: 
Brazil. Jan. 19, 1924. P.A.U., March, 1924, p. 308. 


Parcet Post. Madrid, Nov. 30, 1920. 
Ratification: 
Brazil. Oct. 31; 1923. Ga. de Madrid, Feb. 14, 1924, p. 812. 


PROTECTION OF INDUSTRIAL Property. Paris, March 20, 1883. Revision, 
Brussels, Dec. 14, 1900; Washington, June 2, 1911. 
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Adhesion: 
Esthonia. Dec. 18, 1923. EF. G., Jan. 16, 1924. Monit., Jan. 27, 


1924, p. 422. 
RADIOTELEGRAPH CONVENTION. London, July 5, 1912. 
Adhesion: 
Reunion Island. Jan. 21, 1924. Monit., Feb. 9, 1924, p. 615. 
SANITARY CONVENTION. Paris, Dec. 3, 1903. 
Declaration: 
Hungary. Jan. 14, 1924. E.G., Feb. 6, 1924, p. 20. 
SANITARY CONVENTION. Venice, March 19, 1897. 


Adhesion: 
Czechoslovakia. E. G., Dec. 8, 1923, p. 444. Monit., Dec. 16, 1923, 


p. 5940. 
SPITZBERGEN. Paris, Feb. 9, 1920. 
Ratification: 
United States. Feb. 18,1924. Cong. Rec., Feb. 18, 1924, p. 2651. 
TELEGRAPH. St. Petersburg, July 22, 1875. Supplement, Lisbon, June 
11, 1908. 
Adhesion: 
Great Lebanon. 
Syria. Monit., Jan. 31, 1924, p. 484. 
TRADE Marks. Santiago, May 3, 1923. 
Ratification: 
Brazil. Jan. 19,1924. P.A.U., March, 1924, p. 308. 
UNEMPLOYMENT CONVENTION. Washington, Nov. 28, 1919. 
Ratification: 
Poland. Dec. 4, 1923. J. L. 0. B., Dec. 26, 1923, p. 270. 
UNEMPLOYMENT INDEMNITY IN CaSE OF Loss oF Suip. Genoa, July 9, 1920. 
Ratification: 
Poland. Dec. 4, 1923. J. L. O. B., Dec. 26, 1923, p. 270. 
UNIVERSAL Postat Union. Revision. Madrid, Nov. 30, 1920. 


Adhesion: 
Esthonia. Oct. 30, 1923. E. G., Feb. 6, 1924, p. 21. 
Great Lebanon. 
Syria. Monit., Nov. 25, 1923, p. 5635. 
Ratification: 
Brazil. Oct. 31, 1923. Ga. de Madrid, Feb. 14, 1924, p. 812. 
Dominican Republic. Monit., Dec. 22, 1923, p. 6049. 


WEEKLY Rest In INpustry. Geneva, Nov. 17, 1921. 
Ratification: 
Esthonia. Nov. 30, 1923. 
Poland. Dec. 4, 1923. J. L. O. B., Dec. 26, 1923, p. 270. 
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Wuite Leap In Paint. Geneva, Nov. 19, 1921. 
Ratification: 
Poland. Dec. 4, 1923. J. L. O. B., Dec. 26, 1923, p. 271. 
Sweden. J. L. O. B., Dec. 12, 1923, p. 260. 


Wuite PxHospHorvus IN Matcues. Berne, Sept. 25, 1906. 


Adhesion: 
China. Dec. 6, 1923. Monit., Jan. 6, 1924, p. 66. 


Trape. Paris, May 4, 1910. 
Adhesion: 
Isle of Jersey. 
Isle of Guernsey. 
Isle of Man. Monit., Nov. 24, 1923, p. 5622. 


Stave Trape. Geneva, Sept. 30, 1921. 
Ratification: 
Portugal. Dec. 27,1923. Monit., Jan. 20, 1924, p. 263. 


WoRKMEN’S COMPENSATION IN AGRICULTURE. Geneva, Nov. 12, 1921. 
Ratification: 
Poland. Dec. 4, 1923. J. L. O. B., Dec. 26, 1923, p. 271. 
Sweden. J. L.O. B., Dec. 12, 1923, p. 260. 


M. Atice MATTHEWS. 


PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 


GREAT BRITAIN ! 


American Army of Occupation in the Rhineland. Correspondence 
regarding the reimbursement of the costs. (Misc. No. 6, 1923.) Cmd. 
1973. 63d. 

Anglo-Afghan trade convention, signed at Kabul, June 5, 1923. (Treaty 
Series, 1923, No. 21.) 34d. 

Anglo-Italian arbitration. Notes exchanged further renewing the agree- 
ment of Feb. 1, 1904. London, Aug. 14, 1923. (Treaty Series, 1923, No. 
22.) 24d. 

Arbitration agreement between Great Britain and France. Renewal. 
(Treaty Series, 1923, No. 20.) 23d. 

British mandated territory and Belgian mandated territory in East 
Africa. Correspondence regarding the modification of the boundary. 
(Cmd. 1974, in continuation of Cmd. 1794.) 2s. 4d. 


Canada and France. Commercial convention, signed at Paris, Dec. 15, 
1922. (Treaty Series, 1923, No. 25.) 1s. 1d. 

Commercial travelers’ samples. Agreement between Great Britain and 
the Czecho-Slovak Republic. Signed at London, Jan. 31, 1923. (Treaty 
Series, 1923, No. 19.) 24d. 

Egyptian Indemnity Act. Despatch from H. M. High Commissioner in 
Egypt enclosing the decision of the Council of Ministers relative to the 
Indemnity Act. Text of the Indemnity Act and notes exchanged with the 
Egyptian Government. (Treaty Series, 1923, No. 32.) 63d. 


Egyptian law relating to the conditions of service, retirement and dis- 
missal of officials, employees and agents of foreign nationality. (Law No. 
28 of 1923) ; together with notes exchanged between the British and Egyptian 
Governments. (Treaty Series, 1923, No. 33.) 64d. 

Flag of states having no seacoast, Declaration recognizing the right to a, 
signed at Barcelona, April 20,1921. (Treaty Series, 1923, No. 29.) 23d. 

Freedom of transit. Convention and statute, signed at Barcelona, April 
20, 1921. (Treaty Series, 1923, No. 27.) 64d. 

1 Parliamentary and official publications of Great Britain may be obtained for the amount 


noted from the Superintendent of Publications, H. M. Stationery Office, Imperial House, 
Kingsway, London, W. C. 2. 
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German Reparation (Recovery) Orders. Nos. 2 and 3, Oct. 29, 1923. 
(S. R. & O. 1923, Nos. 1320 and 1321.) 14d. each. 

International convention for the suppression of the traffic in women and 
children. Opened for signature at Geneva from Sept. 30, 1921, to March 
31, 1922. (Treaty Series, 1923, No. 26.) 64d. 

International uniformity and perfection of the metric system. Inter- 
national convention of Oct. 6, 1921, modifying the international convention 
of May 20, 1875; together with the international convention of 1875. 
(Treaty Series, 1923, No. 24.) 63d. 

Mixed Arbitral Tribunals. Tribunauz arbitraux miztes. Recueil des 
decisions. Nos. 28-29-30. July to Sept. 1923. (Combined.) Foreign 
Office. 18s. 33d. 

Nationality of married women. Keport by the select committee ap- 
pointed to join with a committee of the House of Commons; with proceed- 
ings, minutes of evidence and appendices. (H. C. Reports and Papers, 
Sess. 1923, No. 115.) 5s. 23d. 

Navigable waterways of international concern, Convention and statute 
on the régime of; with additional protocol to the convention. Signed at 
Barcelona, April 20, 1921. (Treaty Series, 1923, No. 28.) 64d. 

Oyster fisheries outside territorial waters in the seas lying between the 
coasts of Great Britain and those of France. Declaration by the British and 
French Governments, signed at Paris, Sept. 29, 1923. (Treaty Series, 
1923, No. 31.) 24d. 

Palestine. Proposed formation of an Arab agency. Correspondence 
with the High Commissioner for Palestine. (Cmd. 1989.) 34d. 

Patents of Turkish nations vested in Custodian. Order of the Board of 
Trade, Oct. 26, 1923, for the restoration of vested patents and vested 
applications. (S. R. & O. 1923, No. 1386.) 14d. 

Permanent Court of International Justice. Protocol establishing, signed 
at Geneva, Dec. 16, 1920. (Treaty Series, 1923, No. 23.) 64d. 

United Kingdom and Latvia. Treaty of commerce and navigation, signed 
at London, June 22, 1923. (Treaty Series, 1923, No. 30.) 34d. 


UNITED STATES ? 


Allegiance. Brief on behalf of United States on question of diverse 
nationality. Mixed Claims Commission, United States and Germany. 1923. 
15 p. 

Claim of Government of Netherlands against United States for personal 
injuries sustained by Arend Kamp and Francis Gort while U. S. 8. Canibas 


* When prices are given, the document in question may be obtained for the amount noted 
from the Superintendent of Documents, Government Printing Office, Washington, D. C. 
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was loading at Rotterdam. Letter recommending appropriation, Dec. 20, 
1923. 4p. (8. doc. 11, 68th Cong. Ist sess.) Paper, 5c. State Dept. 


Immigration. Selection of immigrants at the source. Brief submitted 
by John C. Box. 1923. 10p. Immigration and Naturalization Committee. 


Inter-American High Commission, United States Section. Reports of 
Secretary submitted Jan. 10 and Oct. 22, 1923. 78 p. [English and 
Spanish.] Treasury Dept. 

International American Conference. Quinta Conferencia Internacional 
Americana, Santiago de Chile, 25 de Marzo-3 de Mayo, 1923. Tratado, 
Convenciones, y resoluciones. 1923. 63 p. Pan-American Union. 


International communications and international telegraph convention, 
St. Petersburg, 1875, Lisbon, 1908. By P. E. D. Nagle. 1923. 68 p. il. 
map. Foreign and Domestic Commerce Bureau. (Miscellaneous Series 121.) 
Paper, 10c. 

League of Nations, its court, and its law, and American cooperation for 
world peace. By David Jayne Hill. 24p. (S. doc. 9, 68th Cong. Ist sess.) 
[From Saturday Evening Post, Aug. 11 and Nov. 3, 1923.] Paper, 5c. 


Limitation of naval armament. Treaty between United States, British 
Empire, France, Italy and Japan, signed at Washington, Feb. 6, 1922. 36 p. 
(Treaty Series 671). French and English. State Dept. 


Lusitania, Steamship. Opinion of Mixed Claims Commission, United 
States and Germany. Nov. 1, 1923. 17-32 p. 

Mixed Claims Commission, United States and Germany. Administrative 
decision No. 1 dealing with liabilities of Germany on all claims (save those 
expressly excepted) asserted by United States in behalf of its nationals. 
Nov. 1, 1923. 3p. 

Administrative decision No. 2, dealing with functions of com- 
mission and announcing fundamental rules of decision. Nov. 1, 1923. 
15 p. 

Monroe Doctrine, Observations on. Address by Charles E. Hughes, 
Secretary of State, delivered before American Bar Association, Minneapolis, 
Minn., Aug. 30, 1923. 20p. State Dept. (Spanish edition issued by Pan- 
American Union.) 

——. One hundred years of. By Henry Cabot Lodge. 14 p. (5. 
doc. 8, 68th Cong. Ist sess.) [From Scribner’s Magazine, Oct., 1923.] 
Paper, 5c. 

Russia. Foreign capital investments in Russian industries and com- 
merce. By L. J. Lewery. 1923. 28 p. Foreign and Domestic Commerce 
Bureau. (Miscellaneous Series 124.) Paper, 5c. 
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Tariff. Agreement effected by exchange of notes between United States 
and Brazil according mutual unconditional most-favored-nation treatment 
in customs matters. Signed at Washington, Oct. 18, 1923. 4p. (Treaty 
Series 672.) State Dept. 

Trade marks. Convention for protection of commercial, industrial, and 
agricultural trade marks and commercial names, signed in Santiago, Chile, 
Apr. 28, 1923. 68 p. (English, Spanish, Portuguese and French.) JInter- 
American High Commission. 

Universal Postal Union. Report of committee to rearrange convention of 
Madrid and recommend any changes deemed necessary in anticipation of 
Stockholm congress to meet June 4, 1924. 91 p. Post Office Dept. 

War risk insurance. Opinion of Mixed Claims Commission, United 
States and Germany in war-risk insurance premium claims. Nov. 1, 1923. 
33-59 p. 

World War Foreign Debt Commission and obligations of foreign govern- 
ments. Extract from report of Secretary of Treasury on state of finances, 


fiscal year 1923. 29 p. Treasury Dept. 
GeorceE A. FIncH. 
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JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


PORTERFIELD AND MIZUNO ¥. WEBB AND WOOLWINE! 


Supreme Court of the United States 
Decided November 12, 1923 


Appellants brought this suit to enjoin the above named Attorney General 
and District Attorney from enforcing the California Alien Land Law, sub- 
mitted by the initiative and approved by the electors, November 2, 1920. 

Appellants are residents of California. Porterfield is a citizen of the Uni- 
ted States and of California. Mizuno was born in Japan of Japanese parents 
and is a subject of the Emperor of Japan. Porterfield is the owner of a farm 
in Los Angeles County containing eighty acres of land, which is particularly 
adapted to raising vegetables, and which for some years has been devoted 
to that and other agricultural purposes. The complaint alleges that Mizuno 
is a capable farmer and a desirable person to become a tenant of the land, 
and that Porterfield desires to lease the land to him for a term of five years, 
and that he desires to accept the lease, and that the lease would be made but 
for the act complained of. And it is alleged that the appellees, as Attorney 
General and District Attorney, have threatened to enforce the act against 
the appellants if they enter into such lease, and will forfeit, or attempt to 
forfeit, the leasehold interest to the State and will prosecute the appellants 
criminally for violation of the act. It is further alleged that the act is so 
drastic and the penalties attached to a violation of it are so great that neither 
of the appellants may make the lease even for the purpose of testing the 
constitutionality of the act, and that, unless the court shall determine its 
validity in this suit, appellants will be compelled to submit to it, whether 
valid or invalid, and thereby will be deprived of their property without due 
process of Jaw and denied equal protection of the laws. 

Appellants made a motion for a temporary injunction to restrain appellees, 
during the pendency of the suit, from bringing or permitting to be brought 
any proceeding for the purpose of enforcing the act against the appellants. 
This was heard by three judges as provided in section 266 of the Judicial 
Code. The motion was denied. 

The act provides in sections 1 and 2 as follows: 

Section 1. All aliens eligible to citizenship under the laws of the 


United States may acquire, possess, enjoy, transmit, and inherit real 
property, or any interest therein, in this state, in the same manner and 


1263 U. 8. 2265. 
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to the same extent as citizens of the United States, except as otherwise 


provided by the laws of this state. 

Section 2. All aliens other than those mentioned in section one of 
this act may acquire, possess, enjoy and transfer real property, or any 
interest therein, in this state, in the manner and to the extent, and for 
the purpose prescribed by any treaty now existing between the govern- 
ment of the United States and the nation or country of which such alien 
is a citizen or subject, and not otherwise. 


Other sections provide penalties by escheat and imprisonment for violation 
of section 2. 

The treaty between the United States and Japan (37 Stat. 1504-1509) 
does not confer upon Japanese subjects the privilege of acquiring or leasing 
land for agricultural purposes. Terrace et al. v. Thompson, 263 U.S. 197. 

Appellants contend that the law denies to ineligible aliens equal protec- 
tion of the laws secured by the Fourteenth Amendment, because it forbids 
them to lease land in the State although the right to do so is conferred upon 
all other aliens. They also contend that the act is unconstitutional because 
it deprives Porterfield of the right to enter into contracts for the leasing of his 
realty, and deprives Mizuno of his liberty and property by debarring him 
from entering into a contract for the purpose of earning a livelihood in a 
lawful occupation. 

This case is similar to Terrace et al. v. Thompson, supra. In that case 
the grounds upon which the Washington Alien Land Law was attacked in- 
cluded those on which the California act is assailed in this case. There the 
prohibited class was made up of aliens who had not in good faith declared 
intention to become citizens. The class necessarily includes all ineligible 
aliens and in addition thereto all eligible aliens who have failed so to declare. 
In the case now before us the prohibited class includes ineligible aliens only. 
In the matter of classification, the States have wide discretion. Each has 
its own problems, depending on circumstances existing there. It is not al- 
ways practical or desirable that legislation shall be the same in different 
States. We cannot say that the failure of the California Legislature to ex- 
tend the prohibited class so as to include eligible aliens who have failed to 
declare their intention to become citizens of the United States was arbitrary 
or unreasonable. See Miller v. Wilson, 236 U. S. 373, 383, 384, and cases 
cited. 

Our decision in Terrace et al. v. Thompson, supra, controls the decision of 


all questions raised here. 
The order of the District Court is affirmed. 
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TERRACE ET AL. ¥. THOMPSON! 
Supreme Court of the United States 
Decided November 12, 1923 


Appellants brought this suit to enjoin the Attorney General of Washington 
from enforcing the Anti-Alien Land Law of that State, Chapter 50, Laws, 
1921, on the grounds that it is in conflict with the due process and equal pro- 
tection clauses of the Fourteenth Amendment; with the treaty between the 
United States and Japan, and with certain provisions of the Constitution of 
the State. 

The appellants are residents of Washington. The Terraces are citizens 
of the United States and of Washington. Nakatsuka was born in Japan of 
Japanese parents and is a subject of the Emperor of Japan. The Terraces 
are the owners of a tract of land in King County which is particularly 
adapted to raising vegetables, and which for a number of years had been de- 
voted to that and other agricultural purposes. The complaint alleges that 
Nakatsuka is a capable farmer and will be a desirable tenant of the land; 
that the Terraces desire to lease their land to him for the period of five years; 
that he desires to accept such lease, and that the lease would be made but 
for the act complained of. And it is alleged that the defendant, as Attorney 
General, has threatened to and will take steps to enforce the act against the 
appellants if they enter into such lease, and will treat the leasehold interest 
as forfeited to the State, and will prosecute the appellants criminally for 
violation of the act; that the act is so drastic and the penalties attached to its 
violation are so great that neither of the appellants may make the lease 
even to test the constitutionality of the act, and that, unless the court shall 
determine its validity in this suit, the appellants will be compelled to sub- 
mit to it, whether valid or invalid, and thereby will be deprived of their 
property without due process of law and denied the equal protection of the 
laws. 

The Attorney General made a motion to dismiss the amended complaint 
upon the ground that it did not state any matters of equity or facts sufficient 
to entitle the appellants to relief. The District Court granted the motion 
and entered a decree of dismissal on the merits. The case is here on appeal 


from that decree. 
Section 33? of Article II of the Constitution of Washington prohibits the 


1263 U. 8. 197. 

2 Section 33. The ownership of lands by aliens, other than those who in good faith have 
declared their intention to become citizens of the United States, is prohibited in this state, 
except where acquired by inheritance, under mortgage or in good faith in the ordinary 
course of justice in the collection of debts; and all conveyances of land hereafter made to any 
alien directly or in trust for such alien shall be void; Provided, that the provisions on this 
section shall not apply to lands containing valuable deposits of minerals, metals, iron, coal, 
or fire clay, and the necessary land for mills and machinery to be used in the development 
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ownership of land by aliens other than those who in good faith have declared 
intention to become citizens of the United States, except in certain instances 
not here involved. The act® provides in substance that any such alien shall 
not own, take, have or hold the legal or equitable title, or right to any benefit 
of any land as defined in the act, and that land conveyed to or for the use of 
aliens in violation of the state constitution or of the act shall thereby be for- 
feited to the State. And it is made a gross misdemeanor, punishable by 
fine or imprisonment or both, knowingly to transfer land or the right to the 
control, possession or use of land to such an alien. It is also made a gross 
misdemeanor for any such alien having title to such land or the control, 
possession or use thereof, to refuse to disclose to the Attorney General or the 
prosecuting attorney the nature and extent of his interest in the land. The 
Attorney General and the prosecuting attorneys of the several counties are 
charged with the enforcement of the act. 

1. The Attorney General questions the jurisdiction of the court to grant 
equitable relief even if the statute be unconstitutional. He contends that 
the appellants have a plain, adequate and speedy remedy at law; that the 
case involves but a single transaction, and that, if the proposed lease is 
made, the only remedy which the State has, so far as civil proceedings are 
concerned, is an escheat proceeding in which the validity of the law com- 
plained of may be finally determined; that an acquittal of the Terraces of the 
criminal offense created by the statute would protect them from further 
prosecution, and that Nakatsuka is liable criminally only upon his failure to 
disclose the fact that he holds an interest in the land. 

The unconstitutionality of a State law is not of itself ground for equitable 
relief in the courts of the United States. That a suit in equity does not lie 


thereof and the manufacture of the products therefrom. Every corporation, the majority 
of the capital stock of which is owned by aliens, shall be considered an alien for the purpose of 
this prohibition. 

‘Section 1. In this act, unless the context otherwise requires, 

(a) “Alien” does not include an alien who has in good faith declared his intention to be- 
come a citizen of the United States, but does include all other aliens and all corporations and 
other organized groups of persons a majority of whose capital stock is owned or controlled by 
aliens or a majority of whose members are aliens; 

(b) “Land” does not include lands containing valuable deposits of minerals, metals, 
iron, coal or fire clay or the necessary land for mills and machinery to be used in the develop- 
ment thereof and the manufacture of the products therefrom, but does include every other 
kind of land and every interest therein and right to the control, possession, use, enjoyment, 
rents, issues or profits thereof. . . . 

(d) To “own” means to have the legal or equitable title to or the right to any benefit of; 

(e) “Title” includes every kind of legal or equitable title; 


Section 2. An alien shall not own land or take or hold title thereto. No person shall 
take or hold land or title to land for an alien. Land now held by or for aliens in violation of 
the constitution of the state is forfeited to and declared to be the property of the state. Land 
hereafter conveyed to or for the use of aliens in violation of the constitution or of this act 
shall thereby be forfeited to and become the property of the state. 
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where there is a plain, adequate and complete remedy at law is so well under- 
stood as not to require the citation of authorities. But the legal remedy 
must be as complete, practical and efficient as that which equity could 
afford. Boise Artesian Water Co. v. Boise City, 213 U. 8. 276, 281; Walla 
Walla City v. Walla Walla Water Co., 172 U.S. 1, 11,12. Equity jurisdic- 
tion will be exercised to enjoin the threatened enforcement of a state law 
which contravenes the Federal Constitution wherever it is essential in order 
effectually to protect property rights and the rights of persons against in- 
juries otherwise irremediable; and in such a case a person, who as an officer 
of the State is clothed with the duty of enforcing its laws and who threatens 
and is about to commence proceedings, either civil or criminal, to enforce 
such a law against parties affected, may be enjoined from such action by a 
Federal court of equity. Cavanaugh v. Looney, 248 U. 8. 453, 456; Truax 
v. Raich, 239 U. 8. 33, 37, 38. See also Ex parte Young, 209 U.S. 123, 155, 
162; Adams v. Tanner, 244 U. S. 590, 592; Greene v. Louisville & Interurban 
Railroad Co., id. 499, 506; Home Telephone & Telegraph Co. v. Los Angeles, 
227 U. 8. 278, 293; Philadelphia Co. v. Stimson, 223 U. 8. 605, 621; Western 
Union Telegraph Co. v. Andrews, 216 U. S. 165; Dobbins v. Los Angeles, 
195 U. S. 223, 241; Davis & Farnum Manufacturing Co. v. Los Angeles, 
189 U. 8. 207, 217. 

The Terraces’ property rights in the land include the right to use, lease 
and dispose of it for lawful purposes (Buchanan v. Warley, 245 U. 8. 60, 74), 
and the Constitution protects these essential attributes of property (Holden 
v. Hardy, 169 U. S. 366, 391), and also protects Nakatsuka in his right to 
earn a livelihood by following the ordinary occupations of life. Truax v. 
Raich, supra; Meyer v. State of Nebraska, 262 U.S. 390. If, as claimed, the 
state act is repugnant to the due process and equal protection clauses of the 
Fourteenth Amendment, then its enforcement will deprive the owners of 
their right to lease their land to Nakatsuka, and deprive him of his right to 
pursue the occupation of farmer, and the threat to enforce it constitutes a 
continuing unlawful restriction upon and infringement of the rights of ap- 
pellants, as to which they have no remedy at law which is as practical, effi- 
cient or adequate as the remedy in equity. And assuming, as suggested by 
the Attorney General, that after the making of the lease the validity of the 
law might be determined in proceedings to declare a forfeiture of the property 
to the State or in criminal proceedings to punish the owners, it does not fol- 
low that they may not appeal to equity for relief. No action at law can be 
initiated against them until after the consummation of the proposed lease. 
The threatened enforcement of the law deters them. In order to obtain a 
remedy at law, the owners, even if they would take the risk of fine, imprison- 
ment and loss of property must continue to suffer deprivation of their right 
to dispose of or lease their land to any such alien until one is found who will 
join them in violating the terms of the enactment and take the risk of for- 
feiture. Similarly Nakatsuka must continue to be deprived of his right to 
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follow his occupation as farmer until a land owner is found who is willing to 
make a forbidden transfer of land and take the risk of punishment. The 
owners have an interest in the freedom of the alien, and he has an interest in 
their freedom, to make the lease. The State act purports to operate directly 
upon the consummation of the proposed transaction between them, and the 
threat and purpose of the Attorney General to enforce the punishments and 
forfeiture prescribed prevents each from dealing with the other. Truax »v. 
Raich, supra. They are not obliged to take the risk of prosecution, fines 
and imprisonment and loss of property in order to secure an adjudication of 
their rights. The complaint presents a case in which equitable relief may 
be had, if the law complained of is shown to be in contravention of the Fed- 
eral Constitution. 

2. Is the act repugnant to the due process clause or the equal protection 
clause of the Fourteenth Amendment? 

Appellants contend that the act contravenes the due process clause in 
that it prohibits the owners from making lawful disposition or use of their 
land, and makes it a criminal offense for them to lease it to the alien, and 
prohibits him from following the occupation of farmer; and they contend 
that it is repugnant to the equal protection clause in that aliens are divided 
into two classes,—those who may and those who may not become citizens, 
one class being permitted, while the other is forbidden, to own land as de- 
fined. 

Alien inhabitants of a State, as well as all other persons within its jurisdic- 
tion, may invoke the protection of these clauses. Yick Wo v. Hopkins, 118 
U. 8. 356, 369; Truax v. Raich, supra, 39. The Fourteenth Amendment, as 
against the arbitrary and capricious or unjustly discriminatory action of the 
State, protects the owners in their right to lease and dispose of their land for 
lawful purposes and the alien resident in his right to earn a living by following 
ordinary occupations of the community, but it does not take away from the 
State those powers of police that were reserved at the time of the adoption 
of the Constitution. Barbier v. Connolly, 113 U. 8. 27, 31; Mugler ». 
Kansas, 123 U. S. 623, 663; Powell v. Pennsylvania, 127 U. 8. 678, 683; In re 
Kemmler, 136 U. 8. 436, 449; Lawton v. Steel, 152 U. S. 133, 136; Phillips v. 
Mobile, 208 U. 8S. 472, 479; Hendrick v. Maryland, 235 U. 8. 610, 622, 623. 
And in the exercise of such powers the State has wide discretion in determin- 
ing its own public policy and what measures are necessary for its own pro- 
tection and properly to promote the safety, peace and good order of its 
people. 

And, while Congress has exclusive jurisdiction over immigration, naturali- 
zation and the disposal of the public domain, each State, in the absence of 
any treaty provision to the contrary, has power to deny to aliens the right to 
own land within its borders. Hauenstein v. Lynham, 100 U. S. 483, 484, 488; 
Blythe v. Hinckley, 180 U. S. 333, 340. Mr. Justice Field, speaking for this 
court (Phillips v. Moore, 100 U. S. 208) said (page 212): 
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By the common law, an alien cannot acquire real property by opera- 
tion of law, but may take it by act of the grantor, and hold it until 
office found; that is, until the fact of alienage is authoritatively es- 
tablished by a public officer, upon an inquest held at the instance of the 


government.‘ 


State legislation applying alike and equally to all aliens, withholding 
from them the right to own land, cannot be said to be capricious or to amount 
to an arbitrary deprivation of liberty or property, or to transgress the due 
process clause. 

This brings us to a consideration of appellants’ contention that the act 
contravenes the equal protection clause. That clause secures equal protec- 
tion to all in the enjoyment of their rights under like circumstances. In re 
Kemmler, supra; Giozza v. Tiernan, 148 U. S. 657, 662. But this does not 
forbid every distinction in the law of a State between citizens and aliens 
resident therein. In Truax v. Corrigan (257 U. 8. 312), this Court said (p. 


337): 

In adjusting legislation to the need of the people of a State, the legis- 
lature has a wide discretion and it may be fully conceded that perfect 
uniformity of treatment of all persons is neither practical nor desirable, 
that classification of persons is constantly necessary. . . . Classifi- 
cation is the most inveterate of our reasoning processes. We can scarcely 
think or speak without consciously or unconsciously exercising it. It 
must therefore obtain in and determine legislation; but it must regard 
real resemblances and real differences between things, and persons, and 
class them in accordance with their pertinence to the purpose in hand. 


The rights, privileges and duties of aliens differ widely from those of citi- 
zens; and those of alien declarants differ substantially from those of non- 
declarants. Formerly in many of the States the right to vote and hold 
office was extended to declarants, and many important offices have been 
held by them. But these rights have not been granted to nondeclarants. 
By various acts of Congress,5 declarants have been made liable to military 
duty, but no act has imposed that duty on nondeclarants. The fourth 
paragraph of Article I of the treaty invoked by the appellants, provides that 
the citizens or subjects of each shall be exempt in the territories of the other 
from compulsory military service either on land or sea, in the regular forces, 
or in the national guard, or in the militia; also from all contributions im- 


*In Fairfax’s Devisee v. Hunter’s Lessee, 7 Cranch 603, 609, 619, 620, it was said, per 
Story, J.: ‘It is clear by the common law, that an alien can take lands by purchase, though 
not by descent; or in other words he cannot take by the act of law, but he may by the act of 
the party. . . . In the language of the ancient law, the alien has the capacity to take, 
but not to hold lands, and they may be seized into the hands of the sovereign.” See also | 
Cooley’s Blackstone (4th ed.) 315, *372; 2 Kent’s Commentaries (14th ed.) 80, *54. 

5 Act of March 3, 1863, c. 75, 12 Stat. 731; Act of April 22, 1898, c. 187, 30 Stat. 361; Act 
of January 21, 1903, c. 196, 32 Stat. 775; Act of June 3, 1916, c. 134, §§57, 111, 39 Stat. 197; 
Act of May 18, 1917, ec. 15, §2; Act of July 9, 1912, c. 143; Act of August 31, 1918, c. 166, 


40 Stat. 76, 884, 955. 
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posed in lieu of personal service, and from all forced loans or military exac- 
tions or contributions. The alien’s formally declared bona fide intention to 
renounce forever all allegiance and fidelity to the sovereignty to which he 
lately has been a subject, and to become a citizen of the United States and 
permanently to reside therein® markedly distinguishes him from an ineligible 
alien or an eligible alien who has not so declared. 

By the statute in question all aliens who have not in good faith declared 
intention to become citizens of the United States, as specified in section 1 
(a), are called “‘aliens,” and it is provided that they shall not ‘‘own”’ “‘land,”’ 
as defined in clauses (d) and (b) of section 1 respectively. The class so 
created includes all, but is not limited to, aliens not eligible to become citi- 
zens. Eligible aliens who have not declared their intention to become citi- 
zens are included, and the act provides that unless declarants be admitted to 
citizenship within seven years after the declaration is made, bad faith will 
be presumed. This leaves the class permitted so to own land made up of 
citizens and aliens who may, and who intend to, become citizens, and who in 
good faith have made the declaration required by the naturalization laws. 
The inclusion of good faith declarants in the same class with citizens does not 
unjustly discriminate against aliens who are ineligible or against eligible 
aliens who have failed to declare their intention. The classification is 
based on eligibility and purpose to naturalize. Eligible aliens are free white 
persons and persons of African nativity or descent.’ Congress is not tram- 
meled, and it may grant or withhold the privilege of naturalization upon any 
grounds or without any reason, as it sees fit. But it is not to be supposed 
that its acts defining eligibility are arbitrary or unsupported by reasonable 
considerations of public policy. The State properly may assume that the 
considerations upon which Congress made such classification are substantial 
and reasonable. Generally speaking, the natives of European countries are 
eligible. Japanese, Chinese and Malays are not. Appellants’ contention 
that the state act discriminates arbitrarily against Nakatsuka and other 
ineligible aliens because of their race and color is without foundation. All 
persons of whatever color or race who have not declared their intention in 
good faith to become citizens are prohibited from so owning agricultural 
lands. Two classes of aliens inevitably result from the naturalization laws, 
—those who may and those who may not become citizens. The rule es- 
tablished by Congress on this subject, in and of itself, furnishes a reasonable 
basis for classification in a state law withholding from aliens the privilege of 
land ownership as defined in the act. We agree with the court below (274 
Fed. 841, 849) that: 


* Act of June 29, 1906, c. 3592, 34 Stat. 596, as amended; Act of June 25, 1910, c. 401, 36 
Stat. 829. 

" Act of July 14, 1870, c. 254, §7, 16 Stat. 256, as amended; Act of February 18, 1875, c. 
80, 18 Stat. 318; Ozawa v. United States. 260 U. S. 178; United States ». Thind, 261 U. S. 
204, 
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It is obvious that one who is not a citizen and cannot become one 
lacks an interest in, and the power to effectually work for the welfare of, 
the State, and, so lacking, the State may rightfully deny him the right 
to own and lease real estate within its boundaries. If one incapable of 
citizenship may lease or own real estate, it is within the realm of possi- 
bility that every foot of land within the State might pass to the owner- 
ship or possession of noncitizens. 


And we think it is clearly within the power of the State to include nonde- 
clarant eligible aliens and ineligible aliens in the same prohibited class. 
Reasons supporting discrimination against aliens who may but who will not 
naturalize are obvious. 

Truax v. Raich, supra, does not support the appellants’ contention. In 
that case, the Court held to be repugnant to the Fourteenth Amendment an 
act of the legislature of Arizona making it a criminal offense for an employer 
of more than five workers at any one time, regardless of kind or class of work, 
or sex of workers, to employ less than eighty per cent. qualified electors or 
native born citizens of the United States. In the opinion it was pointed out 
that the legislation there in question did not relate to the devolution of real 
property, but that the discrimination was imposed upon the conduct of 
ordinary private enterprise covering the entire field of industry with the 
exception of enterprises that were relatively very small. It was said that 
the right to work for a living in the common occupations of the community 
is a part of the freedom which it was the purpose of the Fourteenth Amend- 
ment to secure. 

In the case before us, the thing forbidden is very different. It is not an 
opportunity to earn a living in common occupations of the community, but 
it is the privilege of owning or controlling agricultural land within the State. 
The quality and allegiance of those who own, occupy and use the farm lands 
within its borders are matters of highest importance and affect the safety 
and power of the State itself. 

The Terraces, who are citizens, have no right safeguarded by the Four- 
teenth Amendment to lease their land to aliens lawfully forbidden to take or 
have such lease. The State act is not repugnant to the equal protection 
clause and does not contravene the Fourteenth Amendment. 

3. The State act, in our opinion, is not in conflict with the treaty® between 
the United States and Japan. The preamble declares it to be ‘‘a treaty of 
commerce and navigation,” and indicates that it was entered into for the 
purpose of establishing the rules to govern commercial intercourse between 
the countries. 

The only provision that relates to owning or leasing land is in the first 
paragraph of Article I, which is as follows: 


The citizens or subjects of each of the high contracting parties shall 
have liberty to enter, travel and reside in the territories of the other to 


* 37 Stat. 1504-1509, 
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carry on trade, wholesale and retail, to own or lease and occupy houses, 
manufactories, warehouses and shops, to employ agents of their choice, 
to lease land for residential and commercial purposes, and generally to 
do anything incident to or necessary for trade upon the same terms as 
native citizens or subjects, submitting themselves to the laws and regu- 
lations there established. 


For the purpose of bringing Nakatsuka within the protection of the 
treaty, the amended complaint alleges that, in addition to being a capable 
farmer, he is engaged in the business of trading, wholesale and retail, in 
farm products and shipping the same in intrastate, interstate and foreign 
commerce, and, instead of purchasing such farm products, he has produced, 
and desires to continue to produce, his own farm products for the purpose of 
selling them in such wholesale and retail trade, and if he is prevented from 
leasing land for the purpose of producing farm products for such trade he 
will be prevented from engaging in trade and the incidents to trade, as he is 
authorized to do under the treaty. 

To prevail on this point, appellants must show conflict between the State 
act and the treaty. Each State, in the absence of any treaty provision con- 
ferring the right may enact laws prohibiting aliens from owning land within 
its borders. Unless the right to own or lease land is given by the treaty, no 
question of conflict can arise. We think that the treaty not only contains 
no provision giving Japanese the right to own or lease land for agricultural 
purposes, but, when viewed in the light of the negotiations leading up to its 
consummation, the language shows that the high contracting parties re- 
spectively intended to withhold a treaty grant of that right to the citizens or 
subjects of either in the territories of the other. The right to “carry on 
trade’ or ‘‘to own or lease and occupy houses, manufactories, warehouses 
and shops,” or “to lease land for residential and commercial purposes,” or 
‘‘to do anything incident to or necessary for trade’’ cannot be said to include 
the right to own or lease or to have any title to or interest in land for agri- 
cultural purposes. The enumeration of rights to own or lease for other 
specified purposes impliedly negatives the right to own or lease land for 
these purposes. A careful reading of the treaty suffices in our opinion to 
negative the claim asserted by appellants that it conflicts with the State act. 

But if the language left the meaning of its provisions doubtful or obscure, 
the circumstances of the making of the treaty, as set forth in the opinion of 
the District Court (supra, 844, 845), would resolve all doubts against the 
appellants’ contention. The letter of Secretary of State Bryan to Viscount 
Chinda, July 16, 1913, shows that, in accordance with the desire of Japan, the 
right to own land was not conferred. And it appears that the right to lease 
land for other than residential and commercial purposes was deliberately 
withheld by substituting the words of the treaty, ‘to lease land for residen- 
tial and commercial purposes’’ for a more comprehensive clause contained 
in an earlier draft of the instrument, namely, “to lease land for residential, 
commercial, industrial, manufacturing and other lawful purposes.” 
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4. The act complained of is not repugnant to section 33 of Article II of 
the State constitution. 

That section provides that ‘the ownership of lands by aliens . . . is 
prohibited in this State. . . .” Appellants assert that the proposed 
lease of farm land for five years is not “‘ownership,”’ and is not prohibited by 
that clause of the state constitution and cannot be forbidden by the state 
legislature. That position is untenable. In State v. O’Connell, 121 Wash. 
542, a suit for the purpose of escheating to the State an undivided one-half 
interest in land, or the proceeds thereof, held in trust for the benefit of an 
alien, a subject of the British Empire, decided since this appeal was taken, 
the Supreme Court of Washington held that the statute in question did not 
contravene this provision of the constitution of that State. The question 
whether or not a State statute conflicts with the constitution of the State is 
settled by the decision of its highest court. Carstairs v. Cochran, 193 U. 8. 
10,16. This court ‘“‘is without authority to review and revise the construc- 
tion affixed to a State statute as to a state matter by the court of last resort 
of the State.” Quong Ham Wah Co. v. Industrial Commission, 255 U. 8. 


445, 448, and cases cited. 
The decree of the District Court is affirmed. 


WEBB AND COOLIDGE ¥. O’BRIEN AND INOUYE! 
Supreme Court of the United States 
Decided November 19, 1923 


This is a suit brought by the appellees to enjoin the Attorney General of 
California and the District Attorney of Santa Clara County from instituting 
any proceedings to enforce the California Alien Land Law? against them. 


1263 U. S. 313. 

2 Initiative Measure adopted November 2, 1920. Statutes 1921, p. lxxxiii. 

Section 1. All aliens eligible to citizenship under the laws of the United States may ac- 
quire, possess, enjoy, transmit, and inherit real property, or any interest therein, in this 
state, in the same manner and to the same extent as citizens of the United States, except as 
otherwise provided by the laws of this state. 

Section 2. All aliens other than those mentioned in section one of this act may acquire, 
possess, enjoy and transfer real property, or any interest therein, in this state, in the manner 
and to the extent, and for the purpose prescribed by any treaty now existing between the 
government of the United States and the nation or country of which such alien is a citizen or 
subject, and not otherwise. 

Section 3 provides that any company, association or corporation a majority of whose 
members are ineligible aliens or in which a majority of the issued capital stock is owned by 
such aliens is permitted to acquire, possess, enjoy and convey real property or any interest 
therein, in the manner and to the extent and for the purposes prescribed by any treaty etc. 
Hereafter, ineligible aliens may become members of or acquire shares of stock in any com- 
pany, association or corporation that is or may be authorized to acquire, possess, enjoy oF 


; 
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O’Brien is a citizen and resident of California, and owns ten acres of agri- 
cultural land in the county of Santa Clara. Inouye is a capable farmer, and 
is a Japanese subject living in California. O’Brien and Inouye desire to 
enter into a cropping contract covering the planting, cultivating and harvest- 
ing of crops to be grown on the land. They allege that the execution of such 
a contract is necessary in order that the owner may receive the largest return 
from the land, and that the alien may receive compensation therefrom; 
that the Attorney General and District Attorney have threatened to and 


convey agricultural land, in the manner and to the extent and for the purposes prescribed by 
any treaty . . . and not otherwise. 

Section 4 provides that no ineligible alien and no company, association or corporation 
mentioned in section 3 may be appointed guardian of that portion of the estate of a minor 
which consists of property which such alien or such company, association or corporation is 
inhibited from acquiring, possessing, enjoying or transferring by reason of the provisions of 
the act. The superior court may remove the guardian of such an estate whenever it appears 
to the satisfaction of the court that facts exist which would make the guardian ineligible to 
appointment in the first instance. 

Section 5 (a). The term ‘‘trustee”’ as used in this section means any person, company, 
association or corporation that as guardian, trustee, attorney-in-fact or agent, or in any 
other capacity has the title, custody or control of property, or some interest therein, belong- 
ing to an ineligible alien or to the minor child of such an alien, if the property is of such a 
character that such alien is inhibited from acquiring, possessing, enjoying or transferring 

(b). ‘Annually every such trustee must file a verified written report showing: 

(3). An itemized account of all expenditures, investments, rents, issues and profits in re- 
spect to the administration and control of such property with particular reference to hold- 
ings of corporate stock and leases, cropping contracts and other agreements in respect to 
land and the handling or sale of products thereof is required of such trustee. 

Section 6 provides for sale and distribution of proceeds when, by reason of the provisions 
of the act, heir cannot take real property or membership or shares of stock in a company, 
association or corporation. 

Section 7 provides for the escheat of property acquired in fee by any ineligible alien and 
that no alien, company, assocation or corporation mentioned in section 2 or section 3 hereof 
shall hold for a longer period than two years, the possession of any agricultural land acquired 
in the enforcement of or in satisfaction of a mortgage or other lien hereafter made or ac- 
quired in good faith to secure a debt. 

Section 8. Any leasehold or other interest in real property less than a fee, hereafter ac- 
quired in violation of the provisions of this act by any ineligible alien or by any company, 
association or corporation mentioned in section 3 of this act, shall escheat to the State of 
California. . . . Anyshare of stock or interest of any member in a company, association 
or corporation hereafter acquired in violation of the provisions of section 3 of this act shall 
escheat to the state of California. 

Section 9. Every transfer of real property, or of an interest therein, though colorable in 
form, shall be void as to the state and the interest thereby conveyed or sought to be conveyed 
shall escheat to the state if the property interest involved is of such a character that an in- 
eligible alien is inhibited from acquiring, possessing, enjoying or transferring it, and if the 
conveyance is made with intent to prevent, evade or avoid escheat as provided for herein. 

Section 10. If two or more persons conspire to effect a transfer of real property, or of an 
interest therein, in violation of the provisions hereof, they are punishable by imprisonment 
in the county jail or state penitentiary not exceeding two years, or by a fine not exceeding 
five thousand dollars, or both. 
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will enforce the act against them if they execute the contract, and will for- 
feit or attempt to forfeit the land by an escheat proceeding, and will prose- 
cute them criminally for violating the act. They aver that the act is so 
drastic, and the penalties for its violation are so great that neither of them 
may execute the contract even for the purpose of testing its validity and its 
application thereto; and that, unless the court shall determine the validity 
of the act and its application, they will be compelled to submit to it, whether 
valid or invalid, and to the appellants’ interpretation of it, and so be de- 
prived of their property without due process of law and denied the equal 
protection of the laws in contravention of the Fourteenth Amendment. 

Appellees applied for an interlocutory injunction. The matter was heard 
by three judges, as provided in section 266 of the Judicial Code. The in- 
junction was granted, and the Attorney General and District Attorney ap- 
pealed. 

O’Brien, who is a citizen, has no legal right to enter into the proposed con- 
tract with Inouye, who is an ineligible Japanese alien, unless the latter is 
permitted by law to make and carry out such a contract. At common law, 
aliens, though not permitted to take land by operation of law, may take by 
the act of the parties; but they have no capacity to hold against the state, 
and the land so taken may be escheated to the state. See Fairfax’s Devisee 
v. Hunter’s Lessee, 7 Cranch. 603, 609, 619, 620; Gouverneur’s Heirs v. 
Robertson, 11 Wheaton 332, 355; Phillips v. Moore, 100 U. 8. 208, 212; At- 
lantic & Pacific Railroad v. Mingus, 165 U.S. 413, 431. In the absence of a 
treaty to the contrary, the State has power to deny to aliens the right to own 
land within its borders. Terrace et al. v. Thompson, 263 U. 8. 197; Hauen- 
stein v. Lynham, 100 U. 8. 483, 484, 488; Blythe v. Hinckley, 127 Cal. 431, 
affirmed 180 U. 8S. 333, 340; In the Matter of Okahara, decided June 28, 
1923, 216 Pac. 614. The provision of the act which limits the privilege of 
ineligible aliens to acquire real property or any interest therein to that pre- 
scribed by treaty is not in conflict with the Fourteenth Amendment.  Ter- 
race et al. v. Thompson, supra; Porterfield v. Webb, 263 U. 8. 225; In the Mat- 
ter of Okahara, supra. The treaty between the United States and Japan 
(37 Stat. 1504-1509) does not confer upon the citizens or subjects of either 
in the territories of the other the right to acquire, possess or enjoy lands for 
agricultural purposes. Terrace et al. v. Thompson, supra; In the Matter of 
Okahara, supra. 

By the proposed cropping contract, Inouye is given the right for a term of 
four years to plant, cultivate and harvest crops—berries and vegetables— 
on the land, and to be free from interference by the owner, who undertakes 
to protect him during the term against interference by any other person. 
He is entitled to housing for himself, and is granted the right to employ 
others to work on the land, and to give to them free ingress and egress and 
the right to live on the land. He is entitled to one-half of all crops grown 
on the land during the term, to be divided after they are harvested and be- 
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fore removal from the land, and is given a reasonable time after the expira- 
tion of the term to remove his share of the crops. He is required to accept 
his share of the crops as reimbursement for expenditures made to carry on 
the farming operations, and as his only return from the undertaking. As- 
suming that the proposed arrangement does not amount to a leasing or to a 
transfer of an interest in real property, and that it includes the elements of a 
contract of employment (In the Matter of Okahara, supra), we are of opinion 
that it is more than a contract of employment; and that, if executed, it will 
give to Inouye a right to use and to have or share in the benefit of the land 
for agricultural purposes. And this is so, notwithstanding other clauses of 
the contract to the effect that the general possession of the land is reserved 
to the owner, that the cropper shall have no interest or estate whatever in 
the land, that he is given one-half of all crops grown as compensation for his 
services and labor, and that division of the crops is to be made after they are 
harvested and before their removal from the land. 

The treaty grants liberty to own or lease and occupy houses, manufacto- 
ries, warehouses and shops, and to lease land for residential and commercial 
purposes.* Section 2 of the act extends the privilege to acquire, possess, 
enjoy and transfer real property or any interest therein only in the manner 
and to the extent and for the purposes prescribed in the treaty. The treaty 
gives no permission to enjoy, use or have the benefit of land for agricultural 
purposes. The privileges granted by the act are carefully limited to those 
prescribed in the treaty. The act as a whole evidences legislative intention 
that ineligible aliens shall not be permitted to have or enjoy any privilege in 
respect of the use or the benefit of land for agricultural purposes. And this 
view is supported by the circumstances and negotiations leading up to the 
making of the treaty. See Terrace et al. v. Thompson, supra; Same v. 
Same, 274 Fed. 841, 844, 845. As applied to this case, the act may be read 
thus: “Ineligible aliens may own or lease houses, manufactories, ware- 
houses and shops, and may lease land for residential and commercial pur- 
poses. These things, but no possession or enjoyment of land otherwise, are 
permitted.” 

The term of the proposed contract, the measure of control and dominion 
over the land which is necessarily involved in the performance of such a con- 
tract, the cropper’s right to have housing for himself and to have his em- 
ployees live on the land, and his obligation to accept one-half the crops as his 
only return for tilling the land clearly distinguish the arrangement from one 
of mere employment. The case differs from Truax v. Raich, 239 U. 8. 33, 


* Article I. The citizens or subjects of each of the High Contracting Parties shall have 
liberty to enter, travel and reside in the territories of the other to carry on trade, wholesale 
and retail, to own or lease and occupy houses, manufactories, warehouses and shops, to em- 
ploy agents of their choice, to lease land for residential and commercial purposes, and gen- 
erally to do anything incident to or necessary for trade upon the same terms as native citi- 
zens or subjects, submitting themselves to the laws and regulations there established. 
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In that case, a statute of Arizona making it a criminal offense for an em- 
ployer of more than five workers, regardless of kind or class of work or sex 
of workers, to employ less than eighty per cent. native born citizens of the 
United States was held to infringe the right, secured by the Fourteenth 
Amendment, of a resident alien to work in a common occupation—cooking 
in arestaurant. The right to make and carry out cropper contracts such as 
that before us is not safeguarded to ineligible aliens by the Constitution. 
A denial of it does not deny the ordinary means of earning a livelihood or the 
right to work for a living. The practical result of such contract is that the 
cropper has use, control and benefit of land for agricultural purposes sub- 
stantially similar to that granted to a lessee. Conceivably, by the use of 
such contracts, the population living on and cultivating the farm lands might 
come so be made up largely of ineligible aliens. The allegiance of the farm- 
ers to the state directly affects its strength and safety. Terrace et al. v. 
Thompson, supra. We think it within the power of the state to deny to 
ineligible aliens the privilege so to use agricultural lands within its borders. 

The decision of the Supreme Court of California in In the Matter of 
Okahara, supra, a habeas corpus case, does not support the appellees’ con- 
tention. In that case an ineligible Japanese was held on a warrant charging 
him with conspiracy to effect a transfer of real property in violation of sec- 
tion 10 of the Alien Land Law. The gravamen of the offense charged was 
that Okahara, in furtherance of the conspiracy, executed a contract with 
another, whereby the latter transferred to him for a term of five years an 
interest in 20 acres of agricultural land. The only question before the court 
in that case was whether the contract amounted to a transfer of real prop- 
erty or of an interest therein in violation of section 10. The court said: 
“The instrument before us cannot be characterized as a lease or transfer of 
any interest in real property because it lacks many of the essential elements 
of a lease, while on the other hand it bears all the characteristics of an agree- 
ment of hiring. But if it cannot be said to be an agreement of employment 
pure and simple it cannot under any rule of construction be held to be more 
than a cropping contract.”’ After referring to the terms of the contract and 
reviewing authorities, it said: “‘The argument that the law forbids the mak- 
ing of a contract of employment or agreement to till the soil on shares can 
only be sustained by adopting the theory that the particular agreement 
under consideration transfers an interest in land.” The court held that the 
contract did not violate section 10 and discharged Okahara. The contract 
in that case differs in important particulars from the one before us; but in 
the view we take of this case, we need not determine whether, within the 
meaning of the act, the contract between O’Brien and Inouye, if executed, 
would effect a transfer of an interest in real property. The question in this 
case is not whether the proposed contract is prohibited by section 10, but 
it is whether appellees have shown that they have a right under the Constitu- 
tion or treaty to make and carry out the contract, and are entitled to an in- 
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terlocutory injunction against the officers of the state. A negative answer 
must be given. 

The privilege to make and carry out the proposed cropping contract, or to 
have the right to the possession, enjoyment and benefit of land for agri- 
cultural purposes as contemplated and provided for therein, is not given to 
Japanese subjects by the treaty. The act denies the privilege because not 
given by the treaty. No constitutional right of the alien is infringed. 
It therefore follows that the injunction should have been denied. 


The order appealed from is reversed, 


FRICK AND SATOW 0. WEBB AND BRADY 
Supreme Court of the United States? 
Decided November 19, 1923 


This is a suit brought by the appellants to enjoin the above named At- 
torney General and District Attorney from enforcing the California Alien 
Land Law,’ submitted by the initiative and approved by the electors, No- 
vember 2, 1920, on the grounds that it is in conflict with the due process and 
equal protection clauses of the Fourteenth Amendment, and with the treaty 
between the United States and Japan. 

Appellants are residents of California. Frick is a citizen of the United 
States and of California. Satow was born in Japan of Japanese parents and 
is a subject of the Emperor of Japan. Frick is the owner of 28 shares of the 
capital stock of the Merced Farm Company, a corporation organized under 
the laws of California, that owns 2200 acres of farm land in that State. 
Frick desires to sell the shares to Satow and Satow desires to buy them. By 
the complaint, it is alleged in substance that the appellees have threatened 
to and will enforce the act against appellants if Frick sells such stock to 
Satow, and will institute proceedings to escheat such shares to the State as 
provided in the act; that, but for the provisions of the act and such threats, 
Frick would sell and Satow would buy the stock. And it is averred that the 
act is so drastic and the penalties attached to its violation are so great that 
appellees are deterred from carrying out the sale, and that unless the court 
shall determine its validity in this suit, appellants will be compelled to sub- 
mit to it whether valid or invalid. 

Appellants applied for an interlocutory injunction to restrain appellees 
during the pendency of the suit from instituting any proceedings to enforce 
the act against appellants. The application was heard by three judges as 


1263 U.S. 326. 
? The substance of the portions of the act which are material in this case is printed in the 
margin of Webb v. O’Brien, decided this day. 
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provided in section 266 of the Judicial Code. The motion was denied, and 
the case is here on appeal from that order. 

In Porterfield v. Webb (263 U. S. 225), and Webb »v. O’Brien, decided this 
day, we held that the act does not conflict with the Fourteenth Amendment 
or with the treaty between the United States and Japan. In the case first 
mentioned, we held that the act prohibits the leasing of agricultural land by 
citizens of the United States to a Japanese alien, and in the latter that it 
prohibits the making of a cropping contract between a citizen and a Japa- 
nese alien. 

The treaty does not grant permission to the citizens or subjects of either 
of the parties in the territories of the other to own, lease, use or have the 
benefit of lands for agricultural purposes, and, when read in the light of the 
circumstances and negotiations leading up to its consummation, the lan- 
guage shows that the parties respectively intended to withhold a treaty 
grant of that privilege. Terrace v. Thompson, supra; Same v. Same, 274 
Fed. 841, 844, 845. The applicable provision of section 3 of the act is: 
Hereafter all ineligible aliens ‘‘may . . . acquire shares of stock in 
any corporation that is or may be authorized to acquire, possess, 
enjoy or convey agricultural land, in the manner and to the extent and for 
the purposes prescribed by any treaty . . . and not otherwise.”’ The 
provisions of the act were framed and intended for general application and to 
limit the privileges of all ineligible aliens in respect of agricultural lands to 
those prescribed by treaty between the United States and the nation or 
country of which such alien is a citizen or subject. The State has power, and 
the act evidences its purpose to deny to ineligible aliens permission to own, 
lease, use or have the benefit of lands within its borders for agricultural pur- 
poses. Webb v. O’Brien, supra. “AstheStatehasthe power .. . to 
prohibit, it may adopt such measures as are reasonably appropriate or need- 
ful to render exercise of that power effective.’’ Crane v. Campbell, 245 
U. 8. 304, 307, and cases cited; Hebe Company v. Shaw, 248 U. 8. 297, 303. 
It may forbid indirect as well as direct ownership and control of agricultural 
land by ineligible aliens. The right “to carry on trade”’ given by the treaty 
does not give the privilege to acquire the stock above described. To read 
the treaty to permit ineligible aliens to acquire such stock would be incon- 
sistent with the intention and purpose of the parties. We hold that the 
provision of section 3 above referred to does not conflict with the Fourteenth 


Amendment or with the treaty. 
The order appealed from is affirmed. 
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MIXED CLAIMS COMMISSION, UNITED STATES AND 
GERMANY * 


OPINION IN THE LUSITANIA CASES 
NoveEMBER 1, 1923 


Parker, Umpire, delivered the opinion of the Commission, the American 
and German Commissioners concurring in the conclusions. 

These cases grow out of the sinking of the British ocean liner Lusitania, 
which was torpedoed by a German submarine off the coast of Ireland May 
7, 1915, during the period of American neutrality. Of the 197 American 
citizens aboard the Lusitania at that time, sixty-nine were saved and 128 
lost. The circumstances of the sinking are known to all the world, and as 
liability for losses sustained by American nationals was assumed by the 

xyovernment of Germany through its note of February 4, 1916, it would 
serve no useful purpose to rehearse them here. 

Applying the rules laid down in Administrative Decisions Nos. I and II 
handed down this date,! the Commission finds that Germany is financially 
obligated to pay to the United States all losses suffered by American na- 
tionals, stated in terms of dollars, where the claims therefor have continued 
in American ownership, which losses have resulted from death or from per- 
sonal injury or from loss of, or damage to, property, sustained in the sinking 
of the Lusitania. 

This finding disposes of this group of claims, save that there remain to be 
considered (1) issues involving the nationality of each claimant affecting the 
Commission’s jurisdiction and (2) the measure of damages to be applied to 
the facts of each case. 

In this decision rules applicable to the measure of damages in death cases 
will be considered. In formulating such rules and determining the weight 
to be given to the decisions of courts and tribunals dealing with this subject, 
it is important to bear in mind the basis of recovery in death cases in the 
jurisdictions announcing such decisions. 

At common law there existed no cause of action for damages caused by the 
death of a human being. The right to maintain such actions has, however, 
been long conferred by statutes enacted by Great Britain and by all of the 


*For the personnel of the Commission, see the last number of the JourNaL (Jan. 1924)’ 
p. 175. 

? Reference is made to Administrative Decision No. I for the definition of the terms used 
herein. See this Journat, January, 1924, p. 175. 

We are here dealing with a group of cases all growing out of a single catastrophe. As it is 
manifestly of paramount importance that the same rules of decision shall govern the dispo- 
sition of each and all of them, whether disposed of by agreement between the two Commis- 
sioners or in the event of their disagreement by the Umpire, this opinion announcing such 
rules is, at the request of the two Commissioners, prepared by the Umpire, both Commis- 
sioners concurring in the conclusions. The principles and rules here laid down will, where 
applicable, govern the American and German Agents and their respective counsel in the 
preparation and presentation of all claims. 
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American States. The German Code expressly recognizes liability for the 
taking of life.2 These legislative enactments vary in their terms to such an 
extent that there can not be evolved from them and the decisions of the 
courts construing them any composite uniform rules governing this branch 
of the law. Such statutes and decisions as well as the other governing prin- 
ciples set out in this Commission’s Administrative Decision No. II will, 
however, be considered in determining the applicable rules governing the 
measuring of damages in death cases. 

The statutes enacted in common-law jurisdictions conferring a cause of 
action in death cases where none before existed have frequently limited by 
restrictive terms the rules for measuring damages in such cases. The 
tendency, however, of both statutes and decisions is to give such elasticity 
to these restrictive rules as to enable courts and juries in applying them to 
the facts of each particular case to award full and fair compensation for the 
injury suffered and the loss sustained. The statutes of several States of the 
American Union authorize juries to award such damages as are “fair and 
just”’ or ‘proportionate to the injury.” Under such statutes the decisions 
of the courts give to the juries much broader latitude in assessing damages 
than those of other states where the statutes expressly limit them to so-called 
“pecuniary injuries,’’* which is a term much misunderstood. 


2 Section 823. See also Huebner’s History of Germanic Private Law, 1918, pages 578-579, 
and Schuster’s Principles of German Civil Law, 1907, sections 284-286. 

* Nohrden v. Northeastern Railroad Co., 1900, 59 South Carolina Reports 87, 105-108, 37 
Southeastern Reporter 228, 238-240; Stuckey v. Atlantic Coast Line Railroad Co., 1901, 
60 South Carolina Reports 237, 252-253; Parker v. Crowell & Spencer Lumber Co., 
1905, 115 Louisiana Reports 463, 468, 39 Southern Reporter 445, 446; Bourg v. Brownell- 
Drews Lumber Co., 1908, 120 Louisiana Reports 1009, 1022-1027,45 Southern Reporter 
972, 977-979; Seaboard Air Line Railway v. Moseley, 1910, 60 Florida Reports 186, 189; 
Peters v. Southern Pacific Co., 1911, 160 California Reports 48, 69-71; Underwood v. Gulf 
Refining Co., 1911, 128 Louisiana Reports 968, 987-1003, 55 Southern Reporter 641, 646- 
653; Johnson v. Industrial Lumber Co., 1912, 131 Louisiana Reports 897, 910, 60 Southern 
Reporter 608, 612. 

4 Mynning v. The Detroit, Lansing & Northern Railroad Co., 1886, 59 Michigan Reports 
257, 261-262, 26 Northwestern Reporter 514, 516-517; Simmons v. McConnell, 1890, 86 
Virginia Reports 494, 496-497, 10 Southeastern Reporter 838, 839; The Ohio and Mississippi 
Railway Co. v. Wangelin, 1894, 152 Illinois Reports 138, 142, 38 Northeastern Reporter 
760, 761; Turner v. Norfolk & W. R. Co., 1895, 40 West Virginia Reports 675, 688-689, 
693-695, 22 Southeastern Reporter 83, 87, 89; Strother v. South Carolina & Georgia Rail- 
road Co., 1896, 47 South Carolina Reports 375, 383-384, 25 Southeastern Reporter, 272, 274; 
Mason v. Southern Railway Co., 1900, 58 South Carolina Reports 70, 77, 36 Southeastern 
Reporter 440, 442; Parker v. Crowell & Spencer Lumber Co., 1905, 115 Louisiana Reports 
463, 468, 39 Southern Reporter 445, 446; Norfolk & Western Railway Co. v. Cheatwood’s 
Administratrix, 1905, 103 Virginia Reports 356, 364-365, 49 Southeastern Reporter 489, 
491-492; Butte Electric Ry. Co. v. Jones, 1908, C. C. A., 164 Federal Reporter 308, 311, 18 
Lawyers’ Reports Annotated (New Series) 1205, 1208; Brennen v. Chicago & Carterville 
Coal Co., 1909, 147 Illinois Appellate Court Reports 263, 270-273; Chesapeake & O. Ry. 
Co. v. Hawkins (West Virginia), 1909, C. C. A., 174 Federal Reporter 597, 601-602, 98 Cir- 
cuit Court of Appeals 443, 447-448. 
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In most of the jurisdictions where the civil law is administered and where 
the right of action for injuries resulting in death has long existed independent 
of any code or statute containing restrictions on rules for measuring dam- 
ages, the courts have not been hampered in so formulating such rules and 
adapting them to the facts of each case as to give complete compensation 
for the loss sustained. 

It is a general rule of both the civil and the common law that every in- 
vasion of private right imports an injury and that for every such injury the 
law gives a remedy. Speaking generally, that remedy must be commen- 
surate with the injury received. It is variously expressed as “compensa- 
tion,”’ “‘reparation,” “indemnity,” “recompense,” and is measured by pe- 
cuniary standards, because, says Grotius,® ‘‘money is the common measure 
of valuable things.” 

In death cases the right of action is for the loss sustained by the claimants, 
not by the estate. The basis of damages is, not the physical or mental 
suffering of deceased or his loss or the loss to his estate, but the losses re- 
sulting to claimants from his death. The enquiry then is: What amount 
will compensate claimants for such losses? 

Bearing in mind that we are not concerned with any problems involving 
the punishment of a wrongdoer but only with the naked question of fixing 
the amount which will compensate for the wrong done, our formula expressed 
in general terms for reaching that end is: Estimate the amounts (a) which 
the decedent, had he not been killed, would probably have contributed to the 
claimant, add thereto (b) the pecuniary value to such claimant of the de- 
ceased’s personal services in claimant’s care, education, or supervision, and 
also add (c) reasonable compensation for such mental suffering or shock, if 
any, caused by the violent severing of family ties, as claimant may actually 
have sustained by reason of such death. The sum of these estimates, re- 
duced to its present cash value, will generally represent the loss sustained by 


claimant. 
In making such estimates there will be considered, among other factors, 


the following: 

(a) the age, sex, health, condition and station in life, occupation, habits of 
industry and sobriety, mental and physical capacity, frugality, earning 
capacity and customary earnings of the deceased and the uses made of such 
earnings by him; 

(b) the probable duration of the life of deceased but for the fatal injury, 
in arriving at which standard life-expectancy tables and all other pertinent 
evidence offered will be considered; 

(c) the reasonable probability that the earning capacity of deceased, had 
he lived, would either have increased or decreased; 

’ The Rights of War and Peace, by Hugo Grotius, Whewell translation, 1853 (hereinafter 
cited as “‘Grotius’”’), Book II, Chapter XVII, Section XXII; Sedgwick on Damages, 9th 
(1912) edition (hereinafter cited as ‘‘Sedgwick’’), section 30. 
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(d) the age, sex, health, condition and station in life, and probable life 
expectancy of each of the claimants; 

(e) the extent to which the deceased, had he lived, would have applied 
his income from his earnings or otherwise to his personal expenditures from 
which claimants would have derived no benefits; 

(f) in reducing to their present cash value contributions which would 
probably have been made from time to time to claimants by deceased, a 5% 
interest rate and standard present-value tables will be used; 

(g) neither the physical pain nor the mental anguish which the deceased 
may have suffered will be considered as elements of damage; 

(h) the amount of insurance on the life of the deceased collected by his 
estate or by the claimants will not be taken into account in computing the 
damages which claimants may be entitled to recover; 

(i) no exemplary, punitive, or vindictive damages can be assessed. 

The foregoing statement of the rules for measuring damages in death 
cases will be applied by the American Agent and the German Agent and their 
respective counsel in the preparation and submission of all such cases. 
The enumeration of factors to be taken into account in assessing damages 
will not be considered as exclusive of all others. When either party con- 
ceives that other factors should be considered, having a tendency either to 
increase or decrease the quantum of damages, such factors will be called to 
the attention of the Commission in the presentation of the particular case. 

Most of the elements entering into the rules here expressed for measuring 
damages, and the factors to be taken into account in applying them, are so 
obviously sound and firmly established by both the civil and common law 
authorities as to make further elaboration wholly unnecessary. As counsel 
for Germany, however, very earnestly contends that the mental suffering of 
a claimant does not constitute a recoverable element of damage in death 
cases, and also contends that life insurance paid claimants on the happening 
of the death of deceased should be deducted in estimating the claimant’s 
loss, we will state the reasons why we are unable to adopt either of these con- 
tentions. The American counsel, with equal earnestness, contends that 
exemplary, punitive, and vindictive damages should be assessed against 
Germany for the use and benefit of each private claimant. For the reasons 
hereinafter set forth at length this contention is rejected. 

Mental suffering.—The legal concept of damages is judicially ascertained 
compensation for wrong. The compensation must be adequate and balance 
as near as may be the injury suffered. In many tort cases, including those 
for personal injury and for death, it is manifestly impossible to compute 
mathematically or with any degree of accuracy or by the use of any precise 
formula the damages sustained, involving such inquiries as how long the 
deceased would probably have lived but for the fatal injury; the amount he 
would have earned, and of such earnings the amount he would have con- 
tributed to each member of his family; the pecuniary value of his supervision 


JUDICIAL DECISIONS 365 


over the education and training of his children; the amount which will 
reasonably compensate an injured man for suffering excruciating and pro- 
longed physical pain; and many other inquiries concerning elements uni- 
versally recognized as constituting recoverable damages. This, however, 
furnishes no reason why the wrongdoer should escape repairing his wrong 
or why he who has suffered should not receive reparation therefor measured 
by rules as nearly approximating accuracy as human ingenuity can devise. 
To deny such reparation would be to deny the fundamental principle that 
there exists a remedy for the direct invasion of every right. 

Mental suffering is a fact just as real as physical suffering, and susceptible 
of measurement by the same standards. The interdependency of the mind 
and the body, now universally recognized, may result in a mental shock 
producing physical disorders. But quite apart from any such result, there 
can be no doubt of the reality of mental suffering, of sickness of mind as well 
as sickness of body, and of its detrimental and injurious effect on the in- 
dividual and on his capacity to produce. Why, then, should he be remedi- 
less for this injury? The courts of France under the provisions of the Code 
Napoleon have always held that mental suffering or ‘‘ prejudice morale”’ is a 
proper element to be considered in actions brought for injuries resulting in 
death. A like rule obtains in several American States, including Louisiana, 
South Carolina, and Florida. The difficulty of measuring mental suffering 
or loss of mental capacity is conceded, but the law does not refuse to take 
notice of such injury on account of the difficulty of ascertaining its degree. 

On careful analysis it will be found that decisions announcing a contrary 
rule by some of the American courts are measurably influenced by the re- 
strictions imposed by the language of the statutes creating the right of action 
for injuries resulting in death. As hereinafter pointed out, these very re- 
strictions have in some instances driven the courts to permit the juries to 
award as exemplary damages what were in truth compensatory damages for 
mental suffering, rather than leave the plaintiff without a remedy for a real 
injury sustained. 

Mental suffering to form a basis of recovery must be real and actual, 
rather than purely sentimental and vague.’ 

Insurance.—Counsel for Germany insist that in arriving at claimants’ net 
loss there should be deducted from the present value of the contributions 
which the deceased would probably have made to claimants had he lived all 
payments made to claimants under policies of insurance on the life of de- 


* Nohrden v. Northeastern Railroad Co., 1900, 59 South Carolina Reports 87, 105-108, 37 
Southeastern Reporter 228, 238-240; Stuckey v. Atlantic Coast Line Railroad Co., 1901, 60 
South Carolina Reports 237, 253; Bourg v. Brownell-Drews Lumber Co., 1908, 120 Louisiana 
Reports 1009, 1022-1026, 45 Southern Reporter 972, 977-978; Seaboard Air Line Railway 
v. Moseley, 1910, 60 Florida Reports 186, 189-190; Underwood v. Gulf Refining Co., 1911, 
128 Louisiana Reports 869, 986, 990-1003; Johnson v. Industrial Lumber Co., 1912, 131 
Louisiana Reports 897, 908-909. 

Sedgwick, sec. 46a. 
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ceased. The contention is opposed to all American decisions and the more 
recent decisions of the English courts. The various reasons given for these 
decisions are, however, for the most part inconclusive and unsatisfactory. 
But it is believed that the contention here made by the counsel for Germany 
is based upon a misconception of the essential nature of life insurance and 
the relations of the beneficiaries thereto. 

Unlike marine and fire insurance, a life insurance contract is not one of 
indemnity, but a contract absolute in its terms for the payment of an amount 
certain on the happening of an event certain—death—at a time uncertain. 
The consideration for the claimants’ contract rights is the premiums paid. 
These premiums are based upon the risk taken and are proportioned to the 
amount of the policy. The contract is in the nature of an investment made 
either by, or in behalf of, the beneficiaries. The claimants’ rights under the 
insurance contracts existed prior to the commission of the act complained of, 
and prior to the death of deceased. Under the terms of the contract these 
rights were to be exercised by claimants upon the happening of a certain 
event. The mere fact that the act complained of hastened that event can 
not inure to Germany’s benefit, as there was no uncertainty as to the hap- 
pening of the event, but only as to the time of its happening. Sooner or 
later payment must be made under the insurance contract. Such payment 
of insurance, far from springing from Germany’s act, is entirely foreign to it. 
If it be said that the acceleration of death secures to the claimants now what 
might otherwise have been paid to others had deceased survived claimants, 
and that therefore claimants may possibly have benefited through Germany’s 
act, the answer is that the law will not for the benefit of the wrongdoer enter 
the domain of speculation and consider the probability of probabilities in 
order to offset an absolute and certain contract right against the uncertain 
damages flowing from a wrong. 

Use of life-expectancy and present-value tables.—Ordinarily the facts to 
which must be applied the rules of law in measuring damages in death cases 
lie largely in the future. It results that, absolute knowledge being impos- 
sible, the law of probabilities and of averages must be resorted to in estimat- 
ing damages, and these preclude the possibility of making any precise compu- 
tations or mathematical calculations. As an aid—but solely as an aid—in 
estimating damages in this class of cases, the Commission will consider 
the standard life-expectancy and present-value tables. These will be used 
not as absolute guides but in connection with other evidence, such as the 
condition of the health of deceased, the risks incident to his vocation, and 
any other circumstances tending to throw light on the probable length of his 
life but for the act of Germany complained of. To the extent that happen- 
ings subsequent to the death of deceased make certain what was before 
uncertain, to such extent the rules of probabilities will be discarded. 

Neither will we lose sight of the fact that life tables are based on statistics 
of the length of life of individuals, not upon the duration of their physical or 
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mental capacity or of their earning powers. In using such tables it will be 
borne in mind that the present value of the probable earnings of deceased 
depends on many more unknowable contingencies than does the present 
value of a life annuity or dower. Included among these contingencies are 
possible and probable periods of illness, periods of unemployment even when 
well, and various degrees of disability arising from gradually increasing age. 
The weight to be given to such tables will, therefore, be determined by the 
Commission in the light of the facts developed in each particular case. 

Exemplary damages.—American counsel with great earnestness insists 
that exemplary, or, as they are frequently designated, punitive and vindic- 
tive, damages should be assessed by this Commission against Germany in 
behalf of private claimants. Because of the importance of the question 
presented the nature of exemplary damages will be examined and the Com- 
mission’s reasons for declining to assess such damages will be fully stated. 

Undoubtedly the rule permitting the recovery of exemplary damages as 
such is firmly entrenched in the jurisprudence of most of the States of the 
American Union, although it has been repudiated by the courts of several of 
them and its soundness on principle is challenged by some of the leading 
American text writers.® 

The reason for the rule authorizing the imposition of exemplary in addition 
to full reparation or compensatory damages is that they are justified ‘‘ by 
way of punishing the guilty, and as an example to deter others from offending 
in like manner.’”’® The source of the rule is frequently traced to a remark 
alleged to have been made by Lord Chief Justice Pratt (afterwards Lord 
Camden) in instructing a jury (italics ours) that:'° 


Damages are designed not only as a satisfaction to the injured per- 
son, but likewise as a punishment to the guilty, to deter from any such 
proceeding for the future, and as a proof of the detestation of the jury to 
the action itself. 


That such a charge was ever in fact given has been questioned." How- 
ever this may be, this alleged instruction has been quoted and requoted by 
the courts of England and of America as authority for the awarding of ex- 
emplary damages where the tort complained of has been wilfully or wantonly 
or maliciously inflicted. 

In some of the earlier cases the awards of exemplary damages were sus- 
tained “for example’s sake”’ and “to prevent such offense in the future,” 


® Fay v. Parker, 1873, 53 New Hampshire Reports 342; Sedgwick, sec. 354; Greenleaf on 
Evidence, 15th (1892) edition, Volume II, section 253, 254, 266, and 267. 

* Lake Shore & Michigan Southern Railway Co. v. Prentice, 1893, 147 United States 
Reports 101, 107. 

1@ Wilkes v. Wood, 1763, 19 Howell’s State Trials (1816) 1153, 1167, Lofft’s Reports 
(1790), pages 1 and 19 of first case. 
1 Sedgwick, sec. 350. 
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and again “‘to inflict damages for example’s sake and by way of punishing 
the defendant.” In one early New York case” it was said: 
We concede that smart money allowed by a jury, and a fine imposed 


at the suit of the people, depend on the same principle. Both are 
penal, and intended to deter others from the commission of the like 


crime. 


_ In our opinion the words exemplary, vindictive, or punitive as applied to 
damages are misnomers. The fundamental concept of ‘‘damages”’ is satis- 
faction, reparation for a loss suffered; a judicially ascertained compensation 
for wrong.“ The remedy should be commensurate with the loss, so that the 
injured party may be made whole.’ The superimposing of a penalty in ad- 
dition to full compensation and naming it damages, with the qualifying word 
exemplary, vindictive, or punitive, is a hopeless confusion of terms, inevita- 
bly leading to confusion of thought. Many of the American authorities lay 
down the rule that where no actual damage has been suffered no exemplary 
damages can be allowed, giving as a reason that the latter are awarded, not 
because the plaintiff has any right to recover them, but because the defendant 
deserves punishment for his wrongful acts; and that, as the plaintiff can not 
maintain an action merely to inflict punishment upon a supposed wrong- 
doer, if he has no cause of action independent of a supposed right to recover 
exemplary damages, he has no cause of action at all.“ It is apparent that 
the theory of the rule is not based upon any right of the plaintiff to receive 
the award assessed against the defendant, but that the defendant should 
be punished. The more enlightened principles of government and of law 
clothe the state with the sole power to punish but insure to the individual 
full, adequate, and complete compensation for a wrong inflicted to his 
detriment.'® 

An examination of the American authorities leads to the conclusion that 
the exemplary damage rule owes its origin and growth, to some extent at 
least, to the difficulties experienced by judges in tort cases of clearly defining 


12 Cook v. Ellis, 1844, 6 Hill’s (New York) Reports 466, 467. 

18 Sedgwick, sec. 571a. 

4 Grotius, Book II, Chapter XVII, section X; Blackstone’s Commentaries, Book II, Chap- 
ter 29, section VII, paragraph 2 (*page 438); Sedgwick, section 29. 

16 Schippel v. Norton, 1888, 38 Kansas Reports 567, 572; Meighan v. Birmingham Terminal 
Co., 1910, 165 Alabama Reports 591, 599. 

16 Vattel’s Law of Nations, Chitty edition with notes by Ingraham, 1852 (1857), (herein- 
after cited as “‘Vattel’’) Book I, section 169, where it is said: ‘‘Now, when men unite in 
society,—as the society is thenceforward charged with the duty of providing for the safety 
of its members, the individuals all resign to it their private right of punishing. To the whole 
body, therefore, it belongs to avenge private injuries, while it protects the citizens at large. 
And as it is a moral person, capable also of being injured, it has a right to provide for its own 
safety, by punishing those who trespass against it;—that is to say, it has a right to punish 
public delinquents. Hence arises the right of the sword, which belongs to a nation, or to its 
conductor. When the society use it against another nation, they make war; when they 
exert it in punishing an individual, they exercise vindictive justice.”’ 
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in their instructions to juries the different factors which may be taken into 
account and readily applied by them in assessing the quantum of damages 
which a plaintiff may recover. It is difficult to lay down any rule for meas- 
uring injury to the feelings, or humiliation or shame, or mental suffering, and 
yet it frequently happens that such injuries are very real and call for compensa- 
tion as actual damages as much as physical pain and suffering and many 
other elements which, though difficult to measure by pecuniary standards, 
are, nevertheless, universally considered in awarding compensatory damages. 
The trial judges, following the lead of Lord Camden,"’ have found it easier 
to permit the juries to award plaintiffs in the way of damages a penalty 
assessed against defendants guilty of wilful, malicious, or outrageous conduct 
toward the plaintiffs, rather than undertake to formulate rules to enable the 
juries to measure in pecuniary terms the extent of the actual injuries.'* 
In cases cited and numerous others, the damages dealt with and designated 
by the court as “‘exemplary”’ were in their nature purely compensatory and 
awarded as reparation for actual injury sustained. 

That one injured is, under the rules of international law, entitled to be 
compensated for an injury inflicted resulting in mental suffering, injury to 
his feelings, humiliation, shame, degradation, loss of social position or injury 
to his feelings, humiliation, shame, degradation, loss of social position or 
injury to his credit or to his reputation, there can be no doubt, and such 
compensation should be commensurate to the injury. Such damages are 
very real, and the mere fact that they are difficult to measure or estimate by 
money standards makes them none the less real and affords no reason why 
the injured person should not be compensated therefor as compensatory 
damages, but not as a penalty. The tendency of the decisions and statutes 
of the several American States seems to be to broaden the scope of the ele- 
ments to be considered in assessing actual and compensatory damages, with 
the corresponding result of narrowing the application of the exemplary 
damages rule.!® 


17 Wilkes v. Wood, note 10, supra. 

18 Boydan v. Haberstumpf, 1901, 129 Michigan Reports 137, where it was held (page 140; 
italics ours) that the term “exemplary damages,” as employed in Michigan, “‘has generally 
been understood to mean an increased award of damages in view of the supposed aggravation 
of the injury to the feelings by the wanton or reckless act of the defendant,” and that “It 
has never been the policy of the court to permit juries to award captiously any sum which 
may appear just to them, by way of punishment to the offender, but rather to award a sum in 
addition to the actual proven damages as what, in their judgment, constitutes a just measure 
of compensation for injury to feelings, in view of the circumstances of each particular case.”’ 

Pegram v. Stortz, 1888, 31 West Virginia Reports 220, 229, 242-243; Gillingham »v. Ohio 
River Railroad Co., 1891, 35 West Virginia Reports 588, 599-600; Levy v. Fleischner, Mayer 
& Co., 1895, 12 Washington Reports 15, 17-18. 

19 See the cases cited in note 6 above. In the case cited from 128 Louisiana Reports the 
court said, at page 992, “the idea that damages allowed for mental suffering are exemplary, 
punitory, or vindictive in their character has been very generally abandoned, and they are 
now recognized by this court and other courts as actual and compensatory.” 
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The industry of counsel has failed to point us to any money award by an 
international arbitral tribunal where exemplary, punitive, or vindictive 
damages have been assessed against one sovereign nation in favor of another 
presenting a claim in behalf of its nationals.*° Great stress is laid by counsel 
on the Moses Moke case*! which arose under the convention between the 
United States and Mexico of July 4, 1868. Moke, an American citizen, was 
subjected to a day’s imprisonment to ‘‘force” him to ‘“‘loan”’ $1,000. He 
sought to recover the amount of the ‘‘loan” and damages. The American 
Commissioner Wadsworth speaking for the Commission said: 


We wish to condemn the practice of forcing loans by the military, 
and think an award of $500 for 24 hours’ imprisonment will be sufficient. 
. . If larger sums in damages, in such cases, were needed to vindi- 
cate the right of individuals to be exempt from such abuses, we would 
undoubtedly feel required to give them. 


This language is the nearest approach to a recognition of the doctrine of 


exemplary damages that we have found in any reported decision of a mixed 
arbitral tribunal, but we do not regard the decision in this case as a recogni- 
tion of this doctrine. On the contrary, an award of $500 for the humiliation 


20 International Arbitral Law and Procedure, by Jackson H. Ralston, 1910, section 369, 

where he says: “While there is little doubt that in many cases the idea of punishment has 

influenced the amount of the award, yet we are not prepared to state that any commission 

has accepted the view that it possessed the power to grant anything save compensation. 

Borchard’s The Diplomatic Protection of Citizens Abroad, 1915 (1922), section 174, makes 
substantially the same statement in these words: ‘“‘Arbitral commissions, while often ap- 
parently taking into consideration the seriousness of the offense and the idea of punishment 
in fixing the amount of an award, have generally regarded their powers as limited to the 
granting of compensatory, rather than exemplary, damages.” 

Dr, Lieber, Umpire of the Commission under the convention of July 4, 1868, between the 
United States and Mexico, in awarding the sum of $4,000 on an $85,000 claim, said (page 
4311, Volume IV, of Moore’s History and Digest of the International Arbitrations to which the 
United States has been a Party, 1898, hereinafter cited as “ Moore’s Arbitrations’’): “Nor 
can these high damages be explained as exemplary damages. Our commission has no puni- 
tive mission, nor is there any offense to be punished.” 

See also opinion of Umpire Bertinatti in the case of Ogden, Administrator of the estate of 
Isaac Harrington, in which an award of $1,000 was made on an original demand of $160,000 
where the claim was made that an American citizen was treated oppressively and with great 
indignity by Costa Rica. II Moore’s Arbitrations, page 1566. 

21TV Moore’s Arbitrations, 3411. 

Counsel also lays much stress on the language used by Umpire Duffield of the German- 
Venezuelan Mixed Claims Commission in the Metzger Case (pages 578-580, ‘‘ Venezuelan 
Arbitrations of 1903,”’ report by Jackson H. Ralston, 1904, hereinafter cited as ‘“‘ Venezuelan 
Arbitrations 1903”), where it is said (page 580; italics ours): “Neither can anything be al- 
lowed in the way of punitive or exemplary damages against Venezuela, because it appears, 23 
above stated, that the general commanding the army promptly took action against the 
offender and punished him by imprisonment.” Clearly this is dictum. The case was ap- 
parently correctly decided and there was no reason for giving any careful consideration to 
the right of the commission to go further than award compensatory damages. 
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and inconvenience suffered by this American citizen for the outrageous treat- 
ment accorded him by the Mexican authorities can hardly be said to be ade- 
quate compensation. Certainly the award has in it none of the elements of 
punishment, nor can it be evoked as an example to deter other nations from 
according similar treatment to American citizens. 

But it is not necessary for this Commission to go to the length of holding 
that exemplary damages can not be awarded in any case by any international 
arbitral tribunal. A sufficient reason why such damages can not be awarded 
by this Commission is that it is without the power to make such awards 
under the terms of its charter—the Treaty of Berlin. It will be borne in 
mind that this is a ‘‘ Treaty between the United States and Germany Restor- 
ing Friendly Relations” —a Treaty of Peace. Its terms negative the con- 
cept of the imposition of a penalty by the United States against Germany, 
save that the undertaking by Germany to make reparation to the United 
States and its nationals as stipulated in the treaty may partake of the nature 
of a penalty.” 

Part VII of the Treaty of Versailles (Articles 227 to 230, inclusive) deals 
with ‘‘ Penalties.” It is significant that these provisions were not incorpo- 
rated in the Treaty of Berlin. 

In negotiating the treaty of peace, the United States and Germany were 
of course dealing directly with each other. Had there been any intention on 
the part of the United States to exact a penalty either as a punishment or as 
an example and a deterrent, such intention would have been clearly expressed 
in the treaty itself; and, had it taken the form of a money payment, would 
have been claimed by the Government of the United States on its own behalf 
and not on behalf of its nationals. As to such nationals, care was taken 
to provide for full and adequate “‘indemnities,”’ ‘‘ reparations,” and “satisfac- 
tion”’ of their claims for losses, damages, or injuriessufferedbythem. While 
under that portion of the Treaty of Versailles which has by reference been in- 
corporated in the Treaty of Berlin, Germany “accepts” responsibility forall loss 
and damage to which the United States and its nationals have been subjected 
as a consequence of the war, nevertheless the United States frankly recognizes 
the fact “‘that the resources of Germany are not adequate . . . tomake 
complete reparation for all such loss and damage,” but requires that Ger- 
many make “compensation” for specified damages suffered by American 
nationals. For the enormous cost to the Government of the United States 
in prosecuting the war no claim is made against Germany. No claims 
against Germany are being asserted by the Government of the United States 
on account of pensions paid, and compensation in the nature of pensions 


% Oppenheim on International Law, 3rd (1920) edition (hereinafter cited as “Oppen- 
heim”), Vol. II, sec. 259a, page 353, where it is said (italics ours): ‘There is no doubt that, 
if a belligerent can be made to pay compensation for all damage done by him in violating the 
laws of war, this will be an indirect means of securing legitimate warfare.” 

* Articles 231 and 232 and Annex I to Section I of Part VIII of the Treaty of Versailles. 


‘5 
ii 


372 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


paid, to naval and military victims of the war and to their families and de- 
pendents.* In view of this frank recognition by the Government of the 
United States of Germany’s inability to make to it full and complete repara- 
tion for all of the consequences of the war, how can it be contended that 
there should be read into the treaty an obligation on the part of Germany to 
pay penalties to the Government of the United States for the use and benefit 
of a small group of American nationals for whose full and complete compensa- 
tion for losses sustained adequate provision has been made? 

The United States is in effect making one demand against Germany on 
some 12,500 counts. That demand is for compensation and reparation for 
certain losses sustained by the United States and its nationals. While in 
determining the amount which Germany is to pay each claim must be con- 
sidered separately, no one of them can be disposed of as an isolated claim or 
suit but must be considered in relation to all others presented in this one 
demand. In all of the claims the parties are the same. ‘They must all be 
determined and disposed of under the same treaty and by the same tribunal. 
If it were possible to read into the treaty a provision authorizing this Com- 
mission to assess a penalty against Germany as a punishment or as an ex- 
ample or deterrent, what warrant is there for allocating such penalty or any 
part of it to any particular claim, and how should it be distributed? Why 
should one American national who has sustained a loss receive in addition to 
full compensation “smart money” rather than another? Should the full 
amount of the penalty be imposed in connection with a particular claim, or in 
connection with a particular incident out of which a number of claims 
arose, or in connection with all acts of a particular class? Why impose a 
penalty for the use and benefit of a small group of American nationals who 
are awarded full compensation, and at the same time waive reimbursement 
for the cost of the war which falls on all American taxpayers alike? 

If it were competent for this Commission to impose such a penalty, what 
penalty stated in terms of dollars would suffice as a deterrent? And if this 
Commission should arrogate to itself the authority to impose in the form of 
damages a penalty which would effectively serve as a deterrent, where lie 
the boundaries of its powers? It is not hampered with any constitutional 
limitations save those found in the treaty; and if the power to impose a 
penalty exists under the treaty may not the Commission exercise that power 
in a way to affect the future political relations of the two Governments? * 
The mere statement of the question is its answer. Putting the inquiry only 
serves to illustrate how repugnant to the fundamental principles of inter- 
national law is the idea that this Commission should treat as justiciable the 
question as to what penalty should be assessed against Germany as a punish- 
ment for its alleged wrongdoing. It is our opinion that as between sovereign 
nations the question of the right and power to impose penalties, unlimited 

* See Note 11 to this Commission’s Administrative Decision No. II handed down this day. 

*% Vattel, Book II, Chapter XVIII, Sec. 329. 
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in amount, is political rather than legal in its nature, and therefore not a 

subject within the jurisdiction of this Commission. 

The treaty is our charter. We can not look beyond its express provisions 
or its clear implications in assessing damages in any particular claim. We 
hold that its clear and unambiguous language does not authorize the imposi- 
tion of penalties. Hence the fundamental maxim ‘It is not allowable to 
interpret that which has no need of interpretation” applies.2* But all of the 
rules governing the interpretation of treaties would lead to the same result 
were it competent for us to look to them. Some of these are: The treaty 
is based upon the resolution of the Congress of the United States, accepted 
and adopted by Germany. The language, being that of the United States 
and framed for its benefit, will be strictly construed against it.2” Treaty 
provisions must be so construed as to best conform to accepted principles of 
international law rather than in derogation of them.?* Penal clauses in 
treaties are odious and must be construed most strongly against those as- 
serting them.?® 

The treaty is one between two sovereign nations—a treaty of peace. 
There is no place in it for any vindictive or punitive provisions. Germany 
must make compensation and reparation for all losses falling within its 
terms sustained by American nationals. That compensation must be full, 
adequate and complete. To this extent Germany will be held accountable. 
But this Commission is without power to impose penalties for the use and 
benefit of private claimants when the Government of the United States has 
exacted none. 

This decision in so far as applicable shall be determinative of all cases 
growing out of the sinking of the Steamship Lusitania. All awards in such 
cases shall be made as of this date and shall bear interest from this date at 
the rate of five per cent (5%) per annum. 

Done at Washington November 1, 1923. 

EpwIn B. Parker, Umpire. 

Concurring in the conclusions: 

CHANDLER P. ANDERSON, 
American Commissioner. 
W. KIEssELBACH, 
German Commissioner. 

6 Vattel, Book II, Chapter XVII, Sec. 263. 

27 Vattel, Book II, Chapter XVII, Sec. 264; Digest of Justinian, Book II, Title XIV, para- 
graph 39, Monro translation, 1904; Treaties—Their Making and Enforcement, by Samuel B. 
Crandall, 2nd (1916) edition (hereinafter cited as ‘“‘Crandall’’), sec. 171, page 401; Pothier 
on Obligations (Evans, 1806), Vol. I, page 58 (7th rule, Article VII, Chapter I, Part I); 
Woolsey on International Law, 6th (1891) edition, sec. 113; opinion of Ralston, Umpire, 
Italian-Venezuelan Mixed Claims Commission, Sambiaggio Case, Venezuelan Arbitrations 
1903, pages 666 and 688-689. 

*8 Opinion of Plumley, Umpire, in Arao Mines (Limited) Case, British-Venezuelan Mixed 
Claims Commission, pages 344 and 386-387; Venezuelan Arbitrations 1903, reference to 
Sambiaggio Case in note 27 above; Vilas v. Manila, 1911, 220 United States 345, 358-359; 
Crandall, sec. 170. 

*® Vattel, Book II, Chapter XVII, sections 301-303; Grotius, Book II, Chapter XVI, Sec. 
X and paragraph 3 of Sec. XII. 
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BOOK REVIEWS AND NOTES * 


The Open Door Doctrine in Relation to China. By Mingchien Joshua Bau. 
New York: The Macmillan Company, 1923. pp. xxviii, 245. Price $2.50. 
Dr. Bau says very truly in his preface that there is need of a comprehensive 

work relating to the doctrine of the Open Door as it has been applied in 

China. It is to be hoped that he will continue his work on this large and 

difficult subject to which this volume may serve as a useful introduc- 

tion. With careful attention to footnotes the author has neatly summa- 

rized the documents in the case, beginning with John Hay’s notes in 1899 

and ending with the Nine Power Treaty of 1922 which both he and Mr. 

Tyler Dennett, who writes the introduction, regard as incorporating the 

doctrine in international law. The book also provides a most convenient 

guide to the diplomatic incidents which have occurred in connection with 
the efforts to maintain and extend as well as to break down the doctrine. 

The author does not, however, make any serious attempt to contribute to 

our knowledge of the circumstances or the personalities associated with the 

events. Particularly in the field of China’s reactions to the actions of the 

Powers is there need of light which must be looked for through the use by 

Chinese scholars of their own sources. 

After sketching the history of the doctrine, Dr. Bau considers in succes- 
sion the meaning of equal opportunity of trade, and of the integrity of 
China, the relation of the doctrine to spheres of influence, to Chinese rail- 
ways, to Japan’s “‘special interests,’’ which is set down without quotation 
marks, and to the new consortium, concluding with a chapter entitled: ‘‘ The 
Conditions of Successful Application.”” In these chapters the contribution 
is uneven, sometimes appearing little more than casuistry, at others sure- 
footed and sound. The reviewer particularly likes the chapter on spheres 
of influence, in which it is made clear that “any right of option or monopoly 
constitutes a closed door—a negation of the Open Door Doctrine,” that 
“the New Consortium obliterates one of the leading features of the spheres 
of interest—the right of first option or the claim of priority”? and that the 
Nine Power Treaty includes stipulations meant “‘to place an injunction on 
any further practice of the spheres of influence or interest, having defined 
this as being contrary to the Open Door principle of equal opportunity, and 
recognizing that it is not feasible to countenance the superior, preferential 
or exclusive rights of exploitation of any Power in any region of China and 
yet have equal opportunity of trade or participation therein.” 

On the other hand, one is surprised at the easy acceptance of the exception 
of vested interests, so liberally interpreted by the Consortium, on the ground 


* The JouRNAL assumes no responsibility for the views expressed in signed or unsigned 
book reviews or notes. 
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of their establishment “in treaties and agreements with China consequent 
upon the legitimate exercise of sovereignty ex contractu on the part of China.” 
Again, is this conclusion the author’s genuine thought: ‘‘ Regrettable as the 
fact may be that no definition of ‘special interests’ was given in the agree- 
ment [the Lansing-Ishii], the interpretation of Mr. Lansing stamps the 
expression ‘special interests’ with the indelible meaning of non-interference 
with the sovereignty and territorial integrity of China . . . the recogni- 
tion of the special interests of Japan was not inconsistent but rather in har- 
mony with the principle of the Open Door Doctrine” (p. 173). Or had the 
author’s sincere desire to follow out the motto set for him by the patrons of 
his work, “‘to interpret and perpetuate the American principles of liberty, 
popular sovereignty and government by consent; to promote American soli- 
darity; and to exalt the American ideal”’ at this point caused his pen to outrun 
his judgment? ‘The cancellation of the Lansing-Ishii agreement was better 
evidence of the principles of the motto than its signature, as Dr. Bau no 
doubt will agree. 

In general the book lacks color; what it has is American rather than 
Chinese. No doubt the author is seeking to avoid the charge of national- 
istic bias, but in the effort he has caused himself to appear undiscriminating. 
Accepting the work as a restatement of well-known material, one cannot 
but wish for something more substantial. 

HAROLD Scott QUIGLEY. 


African Questions at the Paris Peace Conference. With papers on Egypt, 
Mesopotamia, and the Colonial Settlement. By George Louis Beer. 
Edited with introduction, annexes, and additional notes by Louis Her- 
bert Gray. New York: MacMillan Company, 1923. pp. xliv, 628. 
$6.00. 


The author of this book served as chief of the colonial division of the 
American peace delegation of 1919 and as alternate member of the commis- 
sion on mandates. He was already well known as an authority on English 
colonial history, as a writer, and as American correspondent of The Round 
Table. The editor of the present volume points out in the introduction the 
large part played by Mr. Beer in drawing up the colonial sections of the 
Paris treaties from which “one may perceive how expert advice had a very 
real influence in the decisions of the plenipotentiaries’”’ (p. xxi). A study 
of Mr. Beer’s report on colonial questions (pp. 431-458) will convince the 
reader that one expert at least was in complete harmony with the decisions 
in his field embodied in the treaty. At the close of the conference Mr. 
Beer was selected head of the mandates section of the League of Nations 
secretariat. He accepted the appointment and returned to America, 
where he died at the age of forty-eight on March 15, 1920. ‘‘For many 
years he had suffered from ill-health and the unremitting strain of the 
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conference had told heavily upon him. To this was now added mental 
pain, for he was to realize that the real foes of all that he had labored to do 
for America and the world were not the ex-enemy powers, still less the Al- 
lied Powers, but his own countrymen, misguided by specious leaders of 
reaction” (p. xliii). 

The present papers, prepared for the ‘House Inquiry” in 1918, furnish 
a worthy monument to his memory. They show an unusual grasp of the 
colonial problem in its various aspects, and are a rich mine for detailed in- 
formation about central Africa, Egypt and Mesopotamia. The economist 
and historian is evident in every page but, in the ability to condense wide 
erudition into brief and practical suggestions acceptable to the divergent 
political interests present at Paris, Mr. Beer showed himself a statesman of 
no mean order. 

“The preéminent consideration in colonial administration,’ 
Beer, ‘“‘must be the welfare of the native’ (pp. 180, 431). The complete 
failure of Germany to accept this point of view in her colonial policy, in 
his opinion, justified her elimination as a colonial power. The evidence 
for this is presented in a history of the German-African colonies. ‘‘The 
attitude of the negroes was inevitably determined by thirty years of more 
or less constant oppression, and it is not surprising that they generally 
welcomed the elimination of German rule” (p. 38). 

Looking at the problem from the standpoint of German interest, he shows 
how insignificant was the economic importance of the colonies to Germany. 
Less than half of one per cent of German pre-war trade was with her colonies 
and from them she obtained only three per cent of her colonial imports 
(pp. 11, 59). East African sisal was the only raw material which her col- 
onies supplied in quantities sufficient for her wants (p. 142). From 1904 
to 1908 the average colonial deficit was 160 million marks, while her average 
colonial trade was only 110 million marks (pp. 11, 25). The dominant aim 
of German colonial policy, however, was not economic gain, but the creation 
of a home under the flag for surplus German population. In this she failed 
signally. In spite of the hospitality to white settlement of much of South- 
west and East Africa, only about eighteen thousand Germans, including 
the administrative officials, lived in the African colonies in 1913 (p. 10). 

The secondary aim of colonial policy, in the author’s opinion, is the inter- 
est of the outside world which demands preéminently equality of opportu- 
nity (p. 431). To assure protection of the natives and, so far as possible, 
the open door, Mr. Beer suggests the mandates system whereby responsi- 
bility for administration would be centered in one power acting under the 
supervision of the League of Nations. The superiority of this system to 
international government or condominium is ably set forth (pp. 421-423). 
The editor credits Mr. Beer with the first use of the term mandate in its 
present significance in his report of January 1, 1918, here printed (xix, 424). 
General Smuts’ well known article on the subject did not appear until 
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December 16, 1918. (See reprint in New York Nation, Feb. 8, 1919, and 
article by Potter, American Political Science Review, Vol. 16, p. 565.) It is 
interesting to notice that Mr. Beer, like General Smuts, did not contemplate 
the universal application of the mandates system to German and Turkish 
ceded territory as actually adopted. He recommended that Toga, 
part of Cameroons, Southwest Africa and German New Guinea be trans- 
ferred outright to the adjacent allied states (pp. 433, 443, 457). 

The book contains a careful survey of the economic resources and trade 
of central Africa and the international agreements since 1885 for the protec- 
tion of the natives and the resources and for the preservation of the open 
door. The difficulties encountered in the latter effort are well set forth. 
The author is under no delusions on this point. He recognizes that citizens 
of the state administering the territory, whether it be colony, protectorate 
or mandate, will always have an advantage because of familiarity with the 
laws, language, and social customs of the authorities. Trade will always 
follow the flag as it did in about equal proportions in the British and German 
free trade colonies and the French, American and Portuguese protective 
colonies. Any system of international supervision or control can do no 
more than eliminate the grosser forms of unfair competition (pp. 96-110, 
213-220). 

Apart from the central African problem, the book contains reports on 
Egypt and Mesopotamia. The account of Egyptian history since 1876 is 
interesting reading and the complexities of Turkish, Egyptian, British, and 
other authorities in its government before the war are untangled. “It was 
the custom in what Milner happily called ‘the land of paradox’ that the 
British officers in the Egyptian Army issued their orders in Turkish to 
Arabic-speaking soldiers” (p. 353). Mr. Beer approved of the British 
protectorate and recommended termination of the capitulations in Egypt 
(pp. 445-446). 

The book contains several repetitions as is inevitable in a collection of 
isolated reports. Thus the discussion of the open door on pages 96 to 110 
is virtually repeated on pages 213-220 and much of the material on agree- 
ments for the protection of natives in central Africa appears on both pages 
168-178 and pages 222-238. The editor has added material to bring the 
account up to date, but distinguishes it by brackets. He also includes a 
number of maps and a useful collection of documents and treaties. The 
student of African and in fact of all colonial problems will find the book an 
indispensable aid. 

Quincy WRIGHT. 
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Prize Cases decided in the United States Supreme Court, 1789-1918. Pub- 
lication of the Division of International Law of the Carnegie Endowment 
for International Peace. Oxford: Clarendon Press, 1923. 3 vols. pp. 
xlvi, 2182. Index. $15.00. 


As stated in the preface, dated Paris, 1919, by Dr. James Brown Scott, 
Director of the Division of International Law of the Carnegie Endowment 
for International Peace, the Supreme Court of the United States has had 
occasion to consider for upwards of a century questions of prize law. The 
decisions of these questions have had great influence in shaping international 
law and bringing it to its present stage of development. While not a few 
of these decisions in matters of prize have met with violent opposition, they 
have stood the test of subsequent experience and in the end they have had 
the good fortune to secure the approval of not only the naval profession but 
of eminent jurists of the world. 

The collection and publication of these prize decisions, which are found 
scattered through some 250 volumes of the Reports of the Supreme Court, 
are made, the preface continues, for two reasons. ‘The first reason is the 
then likelihood of the constitution at no distant date of an international 
court of justice which may be called upon to decide questions of prize law 
and which would be greatly aided in its labors by the opinions of the Su- 
preme Court of the United States in matters of prize, since they are “safe 
and sure models for international courts to follow in the study and consid- 
eration of questions brought before it for judicial determination.” 

The second reason is that the judgments of the Supreme Court in matters 
of prize might be brought together within narrow compass for the use of 
statesmen, diplomats or jurists who may have to consider and pass upon the 
German prize decisions rendered during the war of 1914-19. It is recalled 
that by the treaty of Versailles the Allied and Associated Powers reserved 
the right to examine all decisions and orders of German prize courts and 
that Germany agrees to give effect to the recommendations made after 
such examination. 

The texts of the decisions used in this compilation are those of the official 
edition of the Supreme Court Reports published by the Banks Law Pub- 
lishing Company. From these official texts the cases have been reprinted 
in full with the head notes and notes of the official reporter wherever they 
occur. In addition page references to the official texts are retained on the 
margin. 

In a very carefully prepared introduction to these prize cases, the history 
of prize procedure during the revolutionary period and up to the establish- 
ment of the Supreme Court of the United States under the Constitution is 
traced. The significant fact is brought out that the Federal Court of Ap- 
peals in Cases of Capture, which was established by Act of January 15, 
1780, a year in advance of definitive adoption of the Articles of Confedera- 
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tion, was in its day the highest court in the country and the first appellate 
tribunal with jurisdiction over all of the United States. Such a federal 
court must have had an educative influence in bringing the people of the 
United States to consent to the establishment of the present Supreme 
Court of the United States, just as that court has had an influence for the 
establishment of a supreme court for the society of nations. 

The three volumes contain 192 decisions of the United States Supreme 
Court and also an Appendix of eight decisions of the earlier Federal Court 
of Appeals. The collection contains only one decision arising out of the 
World War, namely, that of the 8.8. Appam which was a British ship brought 
into the port of Norfolk as a German prize and sequestered there by the 
United States during the course of the prize proceedings in the United 
States federal courts. The Supreme Court of the United States decreed 
the restitution of the vessel to the private owners for violation of the neu- 
trality of the United States. Although no other prize decisions were rend- 
ered by the Supreme Court as a result of the World War, it is interesting 
to note the frequency with which the earlier prize decisions of that court 
were cited and relied upon in the numerous decisions of the prize courts of 
the other belligerents during the World War, particularly Great Britain. 

It is, of course, impossible to review or even give an impression of the 
questions of prize law which are covered in these decisions, for they include 
practically the whole range of that branch of jurisprudence. The scope of 
this collection of prize decisions is readily perceived by examining the excel- 
lent index of the three volumes consolidated in some forty pages and prepared 
by Henry G. Crocker, Esquire, of the Division of International Law of the 
Carnegie Endowment for International Peace. This elaborate publication 
of the Division of International Law is in line with the laudable policy of 
the Endowment to make the sources of international law available in con- 
venient form for the use everywhere of men of affairs and students of the 
subject—a policy which cannot be too warmly commended. 

It is interesting to recall in this connection that several of the cases whose 
decisions are here reprinted have been the subject of diplomatic correspond- 
ence and in some instances of subsequent international arbitration. The 
eases of Peterhof and the Springbok which arose during the Civil War 
are notable examples. The review by international tribunals of prize cases 
was provided for in the treaties of 1794 and 1871 and in the 1907 project 
for an international prize court. It may also be observed that in the 
Peterhof and Springbok cases the United States applied the doctrine of con- 
tinuous voyages to the principles of contraband and blockade in order to 
intercept trade with neighboring neutral territory and that during the 
World War Great Britain relied largely upon the same doctrine in the ap- 
plication of her blockade and contraband measures to Germany. 


L. H. Woo.sey. 
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La Question Juive devant le droit international public. Thése pour le doc- 
torat. By Elie Cohen. Paris: Editions de la Vie universitaire, 1922. 
pp. 308. 


This thesis contributes very little except certain facts either to interna- 
tional law or to the Jewish question. The author has adopted a philosophi- 
cal method, but he is distinctly a particularist in using it. One gets the 
impression throughout that Dr. Cohen really wants all the advantages and 
none of the disadvantages of this world for his people. In one place he 
suggests that ‘“‘the states of eastern Europe have only to start a sort of 
rivalry in the satisfactions to be given to the desires of the Jews” to gain 
their loyalty and support (p. 191). 

Dr. Cohen’s historical review is sufficient for his purpose. He has stud- 
ied the operation of the minorities treaties, finding them lacking in sanction 
owing to the failure to recognize a minority as a juridic person capable of 
initiating proceedings in its own right. This “cannot be granted without 
modalities conformable to circumstances, but it must be granted.” To 
give the Jews the quality of a nation—Palestine is not here in the author’s 
mind—is an unprecedented act: ‘‘It will finally detach the idea of a nation 
from that of territory. But in doing this it will create nothing that does 
not exist’’ (p. 267). 

The author’s solution of this revolution is ‘‘to give place in the League 
of Nations to a representation of Jews properly appointed”’ by ‘‘a universal 
Jewish congress democratically elected.’”’ The Jewish representatives 
would have the right of bringing up in the League “all the questions which 
the situation of the Jews may yet precipitate until the far-distant day of 
its complete solution, and especially the problem of anti-Jewish propaganda.” 

Leaving aside the probability that anti-Jewish activity is a passing 
phenomenon, this proposal merits some consideration in the light of inter- 
national possibilities. In the terms of international law it amounts to a 
proposal that a portion of many states identifiable by the same racial, 
religious and cultural characteristics shall, in view of them, be given a vir- 
tually independent status as an international entity, but without territorial 
or other sovereign attributes, and apparently without responsibility. This 
is altogether different from the growing recognition of occupational, pro- 
fessional and scientific groupings which cooperate with rather than oppose 
the political state. 

It would have been interesting if Dr. Cohen had devoted some space to 
examining the practical difficulties of realizing his proposal. All he does 
is to cite the treaty concluded between Lithuania and the Executive Com- 
mittee of the Universal Jewish Relief Council, signed at Kovno on Novem- 
ber 14, 1921. This document, called a treaty, is one of the numerous 
agreements made by the Red Cross, the American Relief Administration 
and similar organizations. To assume that the organizations are recog- 
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nized even de facto as persons in international law by reason of the negotia- 
tion of such agreements is very wide of the mark. They are mere admin- 
istrative contracts with foreign corporations. 
It is safe to predict that the organizations that defend Jewish interests 
most effectively will not adopt this program. 
Denys P. Myers. 


India in World Politics. By Taraknath Das. New York: B. W. Huebsch, 
1923. pp. xvii, 135. $1.25. 

India in Ferment. By Claude H. Van Tyne. New York: D. Appleton and 
Co., 1923. pp. xii, 252. $2.00. 


Both these volumes belong to the literature of propaganda—one of them 
being pro- and the other anti-British. Buttheir relative value is very different. 

India in World Politics need not long detain us. Though not wholly de- 
void of interest or utility, this little book consists largely of citations in- 
tended to show the ‘‘extent to which the foreign policy of Great Britain has 
been determined by the possession of India. . . . The possession of 
India determined the policy of Great Britain, and her relations with Persia, 
Japan and, to a greater extent than appears on the surface, with China. 
Fear of the Suez route to India forced Great Britain’s hand against Egypt, 
and jealousy of the Bagdad route arrayed her against Germany.”’ (See in- 
troduction by R. M. Lovett, pp. xii—xiii.) 

On the whole the citations seem well chosen and on the surface appear to 
support the main thesis which is that British relations with other nations 
have been unfavorably affected by the possession of India. But it is ob- 
vious that the method employed to demonstrate this fact (if it be a fact) is 
highly objectionable to the student seeking for an impartial presentation of 
the truth. The book may serve the purpose of advocacy, but not of real 
investigation. Such a biased or one-sided treatment of the subject is sure 
to result in false or exaggerated impressions. 

India in Ferment is also the work of an advocate, though of a much higher 
order of merit and the product of a far more justifiable and fruitful method. 

Professor Van Tyne frankly admits his pro-British prejudices and other 
limitations in the preface. He confesses that he “took to India no special 
knowledge of it, but merely a mind trained to a study of the social sciences 
and to observe political activities, past and present’’; that he ‘‘did look at 
the Indian life with Western eyes,”’ and brought with him all his ‘‘ American 
prejudices in favor of cleanliness, sanitation, hygiene, and universal educa- 
tion’’; and that he has little sympathy with ‘superstition, religious fanati- 
cism, and the mystic Indian philosophy.” 

The student is thus forewarned and forearmed; and if he permits himself 
to be unduly influenced by what follows, he has only himself to blame. 
There are perhaps certain advantages in this method of investigation by a 
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keen and well-trained, if somewhat unsympathetic, observer, provided the 
reader is not a person of ‘‘one book.” 

The results are very fruitful when applied to such subjects as “‘The 
Government of India Act,” ‘The Indian Legislative Assembly,” and “The 
teaction of Indian Princes, Hindus, Moslems, and British Officials to the 
Reforms’’; but less satisfactory in a criticism of Mahatma Gandhi and 
“Non-Violent-Non-Cooperation.”’ 

The sermon on the mount, the sayings of Lao-tze, or the Buddhist Middle 
Way of the Eight-fold Path—to say nothing of certain teachings of Hindu- 
ism—would throw more light upon the non-cooperative movement in India 
and the personality of Gandhi pervading it than any mere Western observer 
could possibly furnish. 

On the other hand, our pro-British American observer seems to be very 
fair in his report on the Indian arraignment of the British Government and 
the British service to India. He does well to record his ‘‘firm conviction” 
that the “Indian problems cannot be solved merely by giving India a liberal 
constitution. If the English are to stay in India, a friendly personal relation 
with Indians must be cultivated,” etc. (p. 160). He rightly absolves the 
British Government from most of the crimes and blunders with which it is 
charged by Hindu agitators, and he does not fail to condemn the colossal 
crime and blunder of Amritsar. But it is difficult to believe that the Brah- 
man is solely or even mainly to blame for the failure of Great Britain to 
carry primary education to the masses in India, at least to a greater extent 


than has been hitherto attempted. 
Amos 8. HERSHEY. 


Turkey, the Great Powers, and the Bagdad Railway. By Edward M. Earle. 
New York: The Macmillan Co., 1923. pp. xiii, 364, 2 maps, index. 


An authentic and detailed account of the history of the Bagdad railway 
enterprise and its effect upon the politics of the Near East is given for the 
first time in this little book. Its author, who is a Professor of History in 
Columbia University, is well qualified—both by his historical knowledge 
and by recent researches in documentary sources and the latest publications 
—to handle this subject with insight and ability. Moreover, he has had 
the good fortune to have access to much new documentary material, and to 
meet a number of the leading financiers—German, Turkish and British— 
who played important réles in the events he describes. And it is refreshing 
to meet with a volume of this character, after the deluge of books on the 
Balkans, Turkey and the Near East, which have appeared in recent years 
from the pens of travelers, press agents and even historians, who have 
rushed into print on one phase or another of the recent developments in this 
fascinating section of the world, without an adequate historical background 
or an intimate knowledge of the peoples and problems of the Near East. 
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The first chapter of this study is a brief account of the old trade routes 
across Asia Minor and Mesopotamia, and of the advantageous geographical 
location of the Ottoman Empire. The next four chapters are devoted to a 
summary of the natural wealth of Turkey and to the story of the German 
economic invasion of Turkey-in-Asia, the building of the Anatolian and 
Bagdad railways and the development of German trade, financial interests 
and commercial concessions in the Ottoman Empire. Chapter VI explains 
how the Bagdad railway became “an Imperial Enterprise’; and Chapters 
VII to X describe the long diplomatic struggle between the powers for trade 
rights and concessions, and their efforts to secure a commercial partition of 
the Turkish Empire. And Chapter XI, under the title ‘Turkey, Crushed to 
Earth, Rises Again,’”’ gives the details of the Turco-German failure in the 
Great War, and of the rise of the new democratic Turkish state; while 
Chapter XII concludes the story with.a summary of the contest between 
the powers for the control of the Bagdad railway, after the close of the Great 
War, and down to the granting of the Chester concession. 

The author writes well and interestingly. He tells his story clearly in a 
straightforward fashion, and supplements it with copious notes, quotations 
and references to authorities at the end of each chapter. It is always diffi- 
cult to treat satisfactorily one phase of a great movement removed from its 
natural setting. In this case the work suffers from the lack of a proper 
background to explain the full significance of the progress of events in the 
Near East from 1888 to 1923, and from an overemphasis of one of the 
numerous issues involved in the Near Eastern question. This is particu- 
larly evident in Chapter XI, where the writer describes the developments 
in the Near East after 1914, but gives only a portion of the complicated 
diplomatic maneuvers and agreements of that period affecting Turkey-in- 
Asia, and fails to explain the significance of the failure of the Powers to agree 
upon a Turkish policy for four years. It is a pity that the author did not 
delay the publication of his book a few months, so that he could have availed 
himself of the published material concerning the Lausanne treaty and the 
negotiations that preceded it, as well as that pertaining to the recent eco- 
nomic agreements and concessions to foreign companies—other than the 
Chester concessions. If he had done so, his last chapter would have possessed 
great value, instead of being merely a summary of the commercial competi- 
tion centered about the Bagdad railway since 1921. 

Occasionally, the writer fails to emphasize important points, while giving 
in detail events of minor significance, as when he describes in detail the 
British invasion of Mesopotamia, but fails to say anything about the siege 
of Kut-el-Amara, or when giving the reasons which induced the Turks to 
enter the war on the side of Germany, he neglects to state how Turkey was 
drawn into the conflict in the face of a cabinet majority decidedly favoring a 
policy of neutrality. Moreover, the German point of view is overstressed 
here and there; while too little space is devoted to the policies and work of 
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Russia, Great Britain and France and their nationals in the Near East. And 
Chapter VI would have been materially improved, if more attention had 
been given to the work of Pan-German and colonial organizations and 
writers in Germany to promote the German advance in Turkey and the 
Near East. 

On the other hand, the author has brought out admirably two important 
points so often omitted by writers on the Near East, 7.e., the commercial 
partition of Turkey-in-Asia in 1913-1914, and the shortsighted policy of the 
Powers in excluding the Turks from all agreements and treaties affecting 
the Near East from 1918 to the Lausanne conference. And he has demon- 
strated effectively the folly of attempting to settle great international prob- 
lems in the interests of imperialism and of selfish nationalism. It is un- 
fortunate that the publishers printed such an inferior map as a frontispiece; 
but all students of Near Eastern affairs and intelligent readers will welcome 
this volume, for it is a real and valuable contribution to the literature of a 
field which so far has been very inadequately covered by English historical 
writers. 

NoRMAN Dwiacut HarRRIs. 


The Recent Aims and Political Development of Japan. By Rikitaro Fuji- 
sawa. New Haven: The Yale University Press, 1923. pp. xi, 222. $2.50. 


Professor Fujisawa, though a distinguished mathematician, possesses an 
extensive knowledge of the modern political history and institutions of 
Western countries and a very sincere ambition to understand the forces 
which underlie political forms. Very properly he seeks to assist Americans 
toward a proportioned view of Japanese and American institutions and 
policies. This little volume, presented in the attractive style uniform in 
the series of the Institute of Politics, contains the author’s lectures deliv- 
ered before the Institute in the summer of 1923. The first four chapters 
are devoted to domestic politics and political figures, the fifth to a compari- 
son of democracy and militarism in Japan and in Western countries, 
particularly in the United States, the last to Japan’s aims. 

The book is an apologetic for the conservative forces and for the men who 
guide them. Militarism, the Genro, the clans, the bureaucracy—the latter 
the pure bureaucracy and not the bastard bureaucracy of the parties—while 
not unqualifiedly praised, are all viewed in a favorable light. Yamagata 
is the author’s hero, in peace no less than in war, to whom Ito deserves an 
unquestioned second place. Okuma receives rather grudging endorsement, 
since he lacked the primary quality of Japanese statesmanship, taciturnity, 
and was inclined too strongly to use Waseda as a training-ground for politi- 
cal journalism. Hara, the “‘Great Commoner,” appears and reappears, in 
season and out of season, as a statesman who, “with his silvery white locks, 
rises ever greater in our vision, like the snow-crowned Fuji . . . su- 
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premely distinct from his party surroundings . . .” (p. 129), but his 
principal claims to that characterization appear to be that he was an auto- 
crat within his party and possessed a remarkable talent for accommodating 
himself with the Genro and the House of Peers. Mr. Fujisawa is generous 
in his remarks upon Yamagata, Okuma and Hara, but his comment is un- 
fortunately colorless and leaves the reader with no clearer picture than more 
general works might be expected to convey. 

The reader is warned at one point, where it is deemed necessary in order 
to lay a foundation for endorsing the persistent control of the Genro (p. 
106), against accepting Japan’s “‘modern political forms” at their face 
value. Yet comparisons are frequently introduced between those forms 
and their counterparts, as their author thinks, in Europe and in America: 
“The Emperor of Japan reigns but does not rule, just as the King of England 
reigns but does not rule” (p. 55); ‘‘The time-honored saying of the British 
Constitution, that the House of Commons holds the purse-strings, is equally 
true in the case of Japan” (p. 101); “Regardless of whether the form of 
government is a constitutional monarchy or a republic, it seems to me, all 
countries which survived the World War are democratic states”’ (p. 134); 
“Democracy finds its safe, genial, blessed abode in the Island Empire of 
the East’’ (p. 142). Hara is compared with Gladstone, with the statement, 
undoubtedly misprinted, that he, like Gladstone, had occupied the premier- 
ship at four different periods (p. 8); the Terauchi ministry of 1916 is com- 
pared with the contemporary coalition ministry of Lloyd George. 

One might quote several statements displaying such divergence from the 
facts as they are set forth in standard works, both Japanese and foreign, 
on the political system of the country, as to cause wonder at their obvious 
inaccuracy. On page 69 it is maintained that “The Government has no 
control over the Japanese press’’; on page 120 that “The institution [the 
Genro] will never prove itself a hindrance to the progress of party govern- 
ment, simply because it cannot”’; Yamagata is credited with “having been 
the pioneer advocate of popular government in Japan” (p. 32); one ques- 
tions whether the Genro would deserve or appreciate the title ‘‘simple- 
minded’’; on the other hand, the author’s suggestions on the subject of 
the responsibility of ministers are fresh and valuable (pp. 55-58), as are 
his ideas upon the possible future of the Genro (pp. 115-120). 

Mr. Fujisawa’s discussion becomes most objective in treating the devel- 
opment of political parties. Slight attention is given to the “true-born”’ 
politicians and no allusion is made to the “dangerous thoughts” that are 
beginning to disturb the calm waters of perfect submission to the Emperor, 
but the older political parties are dealt with from an unbiased point of view. 
Hara is credited with having placed the parties on an assured foundation 
upon which the erection of a genuine party government will await the 
discarding of feudal notions such as are now permitting parties to develop 
into “‘selfish oligarchies worked by professional politicians.” The move- 
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ment for manhood suffrage is dismissed summarily as a rallying-cry of 
opposition parties seeking the “‘salubrities”’ of office. 

Professor Fujisawa was laboring under a serious illness while preparing 
and delivering the lectures which compose this series, a sufficient excuse for 
the ill-organized form in which the material is presented. Possibly, however, 
he would have done wisely in inviting revision by some Japanese scholar 
whose attention has been more consistently devoted to the study of political 
problems than that of a distinguished scientist in another field possibly 
could have been. There is no field more often misinterpreted, as Mr. Fuji- 
sawa recognizes, than that of Far-Eastern politics, and it is doubtful whether 
this author’s sincere attempt to assist the international “understanding” 
which he rightly considers primarily important is destined to be fruitful. 


Scorr QUIGLEY. 


The Equality of States: A study in the History of Law. By Julius Goebel, 
Jr. New York: Columbia University Press, 1923. pp. 89. 


The doctrine of equality of states has been attacked on the ground that 
it is not applied in practice (T. J. Lawrence, Essays, 1885, p. 209; Hicks, 
Proc. A. Soc. Int. Law, III: 241), and that it is inexpedient because it pre- 
vents international organization and assures continuance of self-help and 
war in international relations (Dunning, Am. Pol. Sci. Rev., XVII, 15; 
Potter, International Organization, p. 254). Professor Dickinson’s com- 
prehensive treatise (Equality of States in International Law, 1920) empha- 
sized in the main these two aspects of the question, but discusses also the 
historic evolution of the doctrine of equality, with the conclusion that it 
was not part of the system of Grotius but was imported into international 
law by the “naturalists,” Hobbes and Pufendorf, who assumed an analogy 
between states and men in the state of nature. The equality of men in the 
state of nature came from the Stoics, who passed it on to the Roman law- 
yers, the Church fathers, and the schoolmen. The analogy was the work 
of seventeenth-century jurists, but being made, equality of states inevit- 
ably followed from the accepted natural law philosophy. 

Dr. Goebel takes issue with this part of Dickinson’s argument. He 
denies the existence of equality in the jural sense in the philosophy of either 
the Roman jurists, the Church fathers, or the schoolmen. In his opinion, the 
doctrine of equality, instead of flowing from a doctrine of antiquity trans- 
mitted through the Middle Ages, grew out of developing practice opposed 
to medieval theory. It began in the recognition of equal sovereignty of 
rulers in their treaties and arbitrations (pp. 47, 58); it received new weight 
when sovereignty began to be ascribed to states regarded as persona ficta 
and enjoying some of the characteristics of Roman law corporations (p. 66); 
it became accepted with the general disavowal of imperial and papal claims 
of universal dominion after the Reformation (p. 71); and was finally stated 
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as a doctrine of international law, not by the theorist Pufendorf, but by 
Leibnitz who, according to the author, was governed by an “utter sense 
of political reality’ (p. 88). Thus it grew, not from ancient theory and 
bad analogy, but was a necessary deduction from the sovereignty of states 
which had existed de facto for two centuries when Leibnitz wrote (p. 58). 

Dr. Goebel has made an important contribution to political theory. The 
accuracy of distinction and wealth of citation convinces the reader of the 
soundness of his exposition of the political philosophy of the Stoics, of 
Roman law, of patrists, of schoolmen, of Luther, Calvin, Grotius, Pufendorf, 
and Leibnitz. His discussion of the nature of international transactions, 
particularly treaty-making and arbitration, in the Middle Ages opens up 
a fertile and little cultivated field for the historian of international law. To 
the reviewer, however, the opposition between his views and those of 
Professor Dickinson is less radical than at first appears. 

Dr. Goebel admits the influence of the Stoic conception of natural law 
in the system of the seventeenth-century jurists (p. 78) and the importance 
of the ascription of personality to the state by Hobbes and Pufendorf (p. 
83). Professor Dickinson, on the other hand, admits that the doctrine of 
equality was ‘‘reénforced by theories of sovereignty” (op. cit., p. 334). 
Their main difference is on the question of relative importance and on the 
pedigree of the seventeenth-century natural equality philosophy. Dr. 
Goebel does not deny the occurrence of phrases suggestive of the Stoics’ 
natural equality in the writings of Roman jurists, patrists, and schoolmen. 
He may be right in holding that these phrases if given their original mean- 
ing would have been out of harmony with the general philosophy of Roman 
law and medievalism, but that does not detract from their importance as 
mediums whereby the Stoic conception was transmitted from ancient Rome 
to the seventeenth century. The history of ideas is in large part the history 
of ephemeral systems each attributing new meaning to phrases which per- 
sist. An ancient phrase when revitalized by a long dead meaning may be 
revolutionary. The development of de facto sovereignty, the Stoic doc- 
trine of natural equality, and the analogy between states and men in a 
state of nature seem to have all been important in creating the international 
law doctrine of state equality. Dr. Goebel has unquestionably made a 
good case for the priority of the former. 

As a question of present law, however, it would seem that if practice was 
indeed the basis of the doctrine of equality in the seventeenth century, it 
would be in accord with the spirit of international law to change the doc- 
trine today. Dickinson has certainly proved that equality is not in accord 
with present practice. In fact Dr. Goebel admits that “equal legal capac- 
ity . . . is in no sense an absolute conception, but is limited and 
conditioned by the nature of the legal order to which the relationship is 
sustained,” and that it may be “conditioned by any number of extraneous 
facts’ (p. 79). With these qualifications Goebel’s “equal legal capacity” 
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would seem to approach very close to the “inequality of capacity”? which 
Dickinson finds in present international relations. Both agree that equal- 
ity before the law is necessary for any legal system. Dickinson looks upon 
recognition of political inequality as expedient and necessary for the per- 
fection of international organization. Some of Goebel’s remarks sound 
hostile to this view, but he does not argue the point. ‘‘A direct practical 
result,” he says, “is not the chief aim of the student of legal history, for he 
must ever remain a stranger to partnerships such as the natural scientists 
have nurtured between scholarship and utilitarianism.” 


Quincy WRIGHT. 


Selected Documents and Material for the study of International Law and 
Relations. By John Eugexe Harley. Los Angeles: Times Mirror 


Press, 1923. pp. xviii, 412. $3.00. 


In 1923, Professor Harley issued a collection of documents and materials 
for the study of international law and relations. As he is deeply interested 
in international organization and international peace, it was but natural 
that he should give special emphasis to these subjects, and he prefixes in- 
troductory chapters (1) on the development of international cooperation 
during the nineteenth and twentieth centuries; (2) pacific settlement of in- 
ternational disputes; (3) the creation of the Covenant for a League of 
Nations; (4) and (5) the Washington Conference on the limitation of arma- 
ment and Pacific and Far-Eastern questions. These five chapters cover 150 
pages, Chapters 4 and 5 being made up of the Report of the American dele- 
gation to the Washington Conference (pages 42-150). The first three 
chapters are introductory in the stricter sense of the word, in that they fur- 
nish a background and the facts necessary to an understanding of the 
documents. 

It is difficult to give an idea of the scope of the volume without quoting 
its table of contents, and when that is done the book speaks for itself. 
At least the table for Part 2, containing selected documents and mate- 
rial for the study of international law and relations, should be placed 
before the reader. It contains President Wilson’s fourteen points; the pro- 
gram of the League to Enforce Peace; the American plan for a League of 
Nations; the proposals of General Smuts; the plan of Lord Robert Cecil; 
the composite Covenant made by the legal advisers of the Commission on 
the League, the preliminary constitution for the League of Nations agreed 
to February 14, 1919, and the final text of the Covenant. It also contains 
the proposed amendments to the Covenant, the apportionment of expenses 
of the Universal Postal Union, the proposed allocation of expenses of the 
League; and the section of the peace treaty upon the International Labor 
Organization. It also contains the Root-Phillimore plan for the Permanent 
Court of International Justice, and the Statute for the Court. 


BOOK REVIEWS 389 


As a typical mandate, the book contains the Japanese mandate for the 
former German possessions in the Pacific Ocean, accompanied by the 
report of the Permanent Mandates Commission. Finally, the book gives 
the text of the Hague Convention of 1907 for the pacific settlement of 
international disputes, a table of cases decided by the Permanent Court 
of Arbitration, and the treaties and resolutions adopted by the Washington 
Conference on the Limitation of Armament. These are followed by 
President Harding’s address submitting the foregoing treaties to the Senate, 
the treaty between Japan and China for the settlement of the Shantung 
question, the original text of the Monroe Doctrine; the Rush-Bagot agree- 
ment of 1817 for the limitation of naval armament on the Great Lakes, 
and the joint resolution of 1910 relating to the limitation of naval armament; 
a classification of states and dependencies, a table of the territory of the 
United States, and the treaty between the United States and Japan regard- 
ing the Island of Yap. 

It follows from this table of contents that the book is a highly useful one, 
inasmuch as Professor Harley has brought together material useful for the 
classroom but difficult to procure. With this volume at hand, a teacher 
and instructor of political science who wishes to show particularly the re- 
cent international development, can do so with the assurance that his stu- 
dents will be able to question his statements by the documents, and from the 
study of the documents under the guidance of a competent instructor a 
very fair knowledge of the present state of international development can 
be had. 

In the matter of documents, the question of inclusion and exclusion is 
difficult. Often it is personal. Some documents would be chosen by one, 
and omitted by another. The question, therefore, is not whether Professor 
Harley chose that of the reviewer, but rather whether the work is serviceable 
and to this question an affirmative answer can be given. 

Without intruding his personal opinion, the reviewer feels that it would 
have been advisable to include the arbitration treaty of 1903 between France 
and Great Britain, negotiated in pursuance of Article 19 of the Pacific 
Settlement Convention of 1899, in which the Powers, unable to agree to the 
acceptance of a general treaty of arbitration due to the opposition of Ger- 
many, reserved the right to do so among themselves. It may seem to the 
uninitiated a strange thing to reserve a right which existed without reserva- 
tion; nevertheless, diplomacy has its own ways and Ministers of Foreign 
Affairs are not as logical as academic people. The result of this apparently 
useless reserve has been the network of arbitration treaties in which the world 
is entangled to its very great benefit. Indeed, in one year Mr. Root when 
Secretary of State, negotiated no less than 26. It may be said that these 
treaties taken together furnish a very substantial jurisdiction for a Permanent 
Court of International Justice, inasmuch as under these treaties the nations 
agree to submit their disputes of a judicial nature, especially the interpre- 
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tation and application of treaties and conventions, under the reserve of 
vital interests, independence and honor of the contracting states. 

It is a special pleasure to note that Professor Harley was formerly Car- 
negie Fellow in International Law, Harvard University, and it is especially 
pleasing to the reviewer, upon whose recommendations these fellowships 
were established, that Professor Harley should be so appreciative of his fel- 
lowship that he mentions the fact upon the title page of his excellent book. 


JAMES Brown Scott. 


Die Privaten Rechte und Interessen im Friedensvertrag. By Dr. Hermann 
Jsay. 3ded. Berlin: Verlag Franz Vahlen, 1923. pp. xviii, 488. 


This edition differs so much both in scope and content from the previous 
editions that it may be called a new work. The former editions were ele- 
mentary and introductory; this is well-nigh cyclopaedic. In a style admi- 
rable for its clarity and conciseness, the author touches upon nearly all the 
important questions that arose during the war affecting so-called private 
rights of individuals against belligerent nations and that are now being con- 
cretely adjudicated under the provisions of the Versailles treaty relating to 
reparations and damages. 

The decisions of the mixed commissions, particularly the Franco-German 
Commission, are constantly drawn upon by the author in the discussion of 
Part X of the Versailles treaty. The book contains a valuable presentation 
of the origin, jurisdiction and functions of the mixed commissions. Dr. 
Jsay feels that the high hopes of the friends of international arbitration 
from these commissions have not been realized (p. 427), largely perhaps 
because of a fundamental error in the effect given to Article 231 of the Ver- 
sailles treaty (pp. 150-153). Certainly if Article 231 of that treaty, in which 
Germany acknowledges her general responsibility for the war, is to be taken 
out of its connection in Part VIII and carried over into Part X which re- 
lates to the claims of individuals for indemnity, it must be clear that some 
of the decisions of the mixed commissions may be colored by the principle, 
on est suspect, tout est examiné, rather than by juridical rules for the inter- 
pretation and application of Part X of the treaty. The commissions might 
be in danger of administering a sort of Jeddart justice ‘‘ where all day long 
they hang and draw, and sit in judgment after.’’ Such, in effect, at least, 
is Dr. Jsay’s criticism of the decisions of the Franco-German Mixed Com- 
mission in the Rousseau case (June 28, 1921) and the Franz and Hourcade 
cases (February 11, 1922). 

Apart from a slight display of feeling on that issue, the author has written 
objectively and instructively. The inherent difficulties of interpretation of 
the Versailles treaty, both as regards its express provisions and as regards 
its hiatuses, have generally been frankly admitted, and it is strange that so 
few books, or even monographs of scientific value, have been published_on 


BOOK REVIEWS 391 


that subject. Dr. Jsay has performed his painful task well. His book is 
useful not only for the vast amount of detailed information it contains, but 
more so because it professes to base its conclusions upon the law of nations. 
“The World War,” says Dr. Jsay, ‘‘ which in the minds of many proved the 
impotency of the law of nations, in reality proved its indestructible vitality.” 
If the document signed at Versailles is a treaty, not a ukase, it must be 
interpreted, applied and executed, on all parts, in accordance with the law 
of nations. That is Dr. Jsay’s thesis, and we don’t suppose anyone will 
take exception to it. 
GeorceE C. BuTre. 


Dumping: A Problem in International Trade. By Jacob Viner. Chicago: 
The University of Chicago Press, 1923. pp. xiii, 343. $2.25. 


Dr. Viner’s book is a substantial contribution to the literature on the 
theory and practice of dumping. If the book has a fault, it lies in its re- 
finements of definition and its detailed analysis of points of relatively small 
importance. But the book is not a work of popularization, and even what 
some readers may regard as its overelaboration may find justification in 
the limited discussions in English on the subject of dumping, and in the 
fact that it may clarify confusion which exists in the minds of business 
men as to what constitutes dumping. 

Dumping, according to the author’s definition, is price discrimination 
between national markets—a definition so broad that it includes, on the one 
hand, a manufacturer’s sale of products in foreign countries in the ordinary 
course of business at a price below his home price in order to meet legitimate 
competition and, on the other hand, the cutting of prices in a foreign market 
by a manufacturer intent on driving a competitor out of business. Such a 
definition, if it is to be useful, obviously requires further amplification, and 
this is found in a classification of dumping practices according to their con- 
tinuity and the motive of the dumper (p. 23). Perhaps it may be empha- 
sized that the author does not condemn dumping as wrong per se. Itisa 
trade practice which under some conditions may be legitimately followed 
without injury to the consumer either at home or abroad. 

Current discussions usually refer to dumping as a practice whereby 
“foreigners” in some way or other injure American industry. To many 
Dr. Viner’s discussion of the prevalence of dumping, since 1890, by American 
and foreign producers alike will be a surprise. He shows that export 
dumping ‘‘on a continued and systematic scale has been a common practice 
of American manufacturers since at least the late eighties of the last cen- 
tury” (p. 80). It should not be argued from this that American manu- 
facturers are necessarily engaged in unfair competition in foreign markets. 
Price differences between national markets may, in one case, accord with 
good business practice and with public policy, and in another case may be 
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unfair and predatory. Dr. Viner shows—I think conclusively—that dump- 
ing may be profitable to a business concern. Under some conditions the 
dumper may even practice it continuously and thereby achieve a lower 
unit cost in his factory. Dumping under such conditions, however, can 
only be carried on in a secondary market. 

Some very useful chapters review the various existing anti-dumping 
statutes, comparing and contrasting the different policies embodied in them. 

Dr. Viner clearly accepts free trade as the most desirable commercial 
policy in international relations. He does not, however, consider anti-dump- 
ing legislation inconsistent with the doctrine of free trade. “If the 
free trade doctrine,” he says, ‘‘be regarded as the positive doctrine that 
commerce and industry should be kept in their natural channels and not 
merely the negative doctrine that nothing be done by legislatures to force 
them out of their natural channels, it would not merely be invalid to cite 
the doctrine as opposed to restrictions on dumping, but it would be valid 
to argue that it calls for such restrictions” (p. 147). In this connection he 
also concludes that protective tariffs alone are not a safeguard against dump- 
ing by foreign exporters. 

Dr. Viner devotes considerable space to arguing that bounty-countervail- 
ing duties are incompatible with the most-favored-nation guarantee in com- 
mercial treaties, but affirms that dumping duties are perhaps not incom- 
patible with such pledges. Frankly, I cannot follow his refinements 
on this subject. The test is whether or not the foreign government or citi- 
zen can remove the bounty or other aid to exportation which leads to the 
imposition of the countervailing duty or the dumping duty. Dumping de- 
liberately stimulated by government bounties would seem to me to be more 
in violation of the spirit of equality of treatment embodied in the most-fav- 
ored-nation clause than cut-prices which may result from a legitimate 
business practice, z.e., from dumping. The granting of bounties has been 
emphasized as aviolation of the most-favored-nation clause because the prac- 
tice deliberately destroys “the equality which it is the object of the most- 
favored-nation clause to establish”? (Moore’s Digest, Vol. V, p. 282). 

Dr. Viner expresses the hope that his book will ‘‘ prepare the way for a 
study of the broader question of standards of competition in international 
commerce” (p. ix). The chief value, in fact, of his book is that it introduces 
the larger problem of devising adequate means for cooperation among 
states in the regulation of unfair methods of competition in international 
trade. Dumping under certain conditions is an unfair method of competi- 
tion. Unfair competition, however, expresses itself in many other forms 
and it is a mistake to isolate dumping from the larger problem. Nor is 
dumping merely to be regulated by national anti-dumping statutes. It is 
a practice which is carried on not only in markets protected by such 
statutes but by exporters of one country against the export trade 
of another in a third country which may be willing to permit cutthroat com- 
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petition. If anti-dumping legislation is justified to maintain fairness 
in trade in a nation’s home market, it is equally justified to maintain fair- 
ness in commercial intercourse in those areas of the world to which the 
regulating influence of sound commercial law does not now extend. The 
world is, therefore, confronted with the need of a code of international 
commercial law and the development of the proper agencies for its admin- 
istration. 
W. S. CULBERTSON. 


NOTES 


By resolutions adopted at the Conference of Washington on December 10, 
1921, the representatives of the United States of America, Belgium, the 
British Empire, France, Italy, Japan, The Netherlands and Portugal under- 
took to “establish a commission . . . to inquire into the present prac- 
tice of extraterritorial jurisdiction in China, and into the laws and the 
judicial system and the methods of judicial administration of China, with a 
view to reporting to the governments of the several Powers above named 
their findings of fact in regard to these matters, and their recommendations 
as to such means as they may find suitable to improve the existing conditions 
of the administration of justice in China, and to assist and further the efforts 
of the Chinese Government to effect such legislation and judicial reforms as 
would warrant the several Powers in relinquishing, either progressively or 
otherwise, their respective rights of extraterritoriality.” 

Under the terms of the resolutions, the International Commission was to 
be constituted within three months from the adjournment of the conference 
and to submit its report and recommendations within one year after its first 
meeting. The Conference of Washington adjourned on February 6, 1922, 
and the first three months’ period therefore expired on May 6, 1922; but the 
Chinese Government requested that the formation of the commission be 
deferred for a year in order to give that government time to prepare trans- 
lations and assemble other information indispensable to the study of the 
question. The interested Powers acceded to this request. Other considera- 
tions have further postponed the execution of the resolutions; but in the 
meantime, in June, 1922, the Chinese Government charged a Commission 
on Extraterritoriality to proceed with the preparation of the necessary 
material for the eventual use of the International Commission. 

Among other things the Commission on Extraterritoriality has under- 
taken the publication in French and English of the principal modern Chinese 
legislative acts, including constitutional! laws, the civil and commercial and 
penal Codes, the laws and regulations governing the judicial organization, 
the principal administrative laws, and summaries of the jurisprudence of the 
Supreme Court of Peking and certain superior tribunals. 

There have already appeared French translations of the rc zulation govern- 
ing penal procedure of November 14, 1921, and the provisional penal code of 
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March 30, 1912, as modified by certain later acts and decrees. It is an- 
nounced that there are in press the commercial laws and regulations, the 
regulations of civil procedure, and the constitutional laws, and that there 
are in preparation the laws and regulations governing judicial organization, 
and certain miscellaneous laws. 

The series of French translations is onsale at La Librarie Francaise, Peking. 
The price of the two pamphlets already issued is given at $1.20 each. 


Documents pour servir a l’Histoire du droit des gens. By Dr. Karl Strupp. 
Berlin: Herman Sack, 1923. 5 vols. 


This series is a second edition, considerably enlarged, of the work which 
appeared under the German title Urkunden zur Geschichte des Volkerrechts 
in two volumes and two supplements in 1911, 1912 and 1916. 

The original edition was favorably reviewed in this JourRNAL, Vol. 6 
(1912), pp. 1041-1045. 

The contents of the series is as follows: Volume I, 127 documents from the 
earliest times to the Congress of Berlin, 1878; Volume II, from the Berlin 
Congress to the outbreak of the World War, 1878-1914; Volume III, the 
World War and its settlement, 1914 to 1919; Volume IV, 21 documents, 
including the Versailles treaty and other treaties, conventions and docu- 
ments having relation thereto; Volume V, 54 documents, part of them in 
continuation of the settlement of the World War and part relating to other 
matters, bringing the publication down to and including the treaties of the 
Washington Conference, 1922. 


Woodrow Wilson’s Case for the League of Nations. Compiled by Hamilton 
Foley. Princeton: University Press. 1923. pp. 271. Price $1.75. 


The contents of this book may be best described in the words of the 
compiler who states that it is ‘‘A compilation of President Wilson’s official 
and detailed explanation of the League of Nations Covenant and of the 
Treaty of Versailles, made to the Foreign Relations Committee of the Senate, 
and to the people of the United States, when the Treaty was before the 
Senate in 1919.” In further explanation, Mr. Foley says, ‘“‘I have taken 
sentences pertaining to each section of the Treaty and of the League, to 
World Problems and to World Peace, of which he made mention, and so 
combined them that within the pages of this book may be found President 
Wilson’s personal, comprehensive and detailed explanation.”” The volume 
is, therefore, not a brief prepared by the compiler, but, as he states, ‘every 
word is Mr. Wilson’s own word, and all are here used in explanation of that 
detail of the subject in which he used them.” 

In undertaking the work the author had before him a task the difficulties 
of which might have caused some skepticism as to its successful accomplish- 
ment had he not underwritten his own judgment and discretion in making 
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these selections with a letter of approval from Mr. Wilson, bearing date 
April 26, 1923, a facsimile of which is printed in front of the book. 

The Senate documents containing the report of the conference between 
members of the Senate Committee on Foreign Relations and President 
Wilson at the White House in August, 1919 (S. doc. No. 76, 66th Cong. Ist 
sess.), and the addresses delivered by President Wilson on his western tour 
in September, 1919 (S. doc. No. 120, 66th Cong. Ist sess.), have an aggregate 
of about 225,000 words. The substance of these documents has been re- 
duced in Mr. Foley’s compilation to approximately 52,000 words, or some- 
thing less than one-eighth of the original material. By appropriate chapter 
and paragraph headings, the author has produced substantially a digest in 
President Wilson’s own words under the various topics into which the general 
subject is divisible.. In this respect the book will prove a handy reference 
manual to anyone interested in President Wilson’s views, whether he be in 
accord with or opposed to them. 

In appendices are reprinted President Wilson’s addresses at the Paris 
Peace Conference on January 25 and February 14, 1919, together with a 
list of the American advisers at the Peace Conference, and cablegrams sent 
to President Wilson at Paris by former President Taft and the Honorable 
Elihu Root, regarding modifications of the Covenant. The text of the 
Covenant of the League of Nations completes the book. 

The book might have been improved mechanically by the use of footnotes 
or other suitable device giving references to the speeches from which the 
selections were taken, and so relieved the inquisitive reader of long searching 
through the original material. 


L’Oceuvre de la Société des Nations (1920-1923). By Leon Bourgeois. Paris: 
Payot. 1923. pp. 456. Price 25 fr. 


This work by the permanent delegate of France to the League of Nations 
contains a comprehensive résumé of the work of the League of Nations 
during the first three years of its existence. The work is divided into two 
parts, preceded by an introduction and a conclusion. 

The first part contains an account in narrative form of the meetings of 
the Council and Assembly of the League during the years 1920, 1921 and 
1922. Where available to describe the work of the League, M. Bourgeois 
has inserted the text of addresses, communications and reports made by 
him upon the subject. For instance, to describe the work of the League 
during the year 1920, there is reprinted the communication made by M. 
Bourgeois on January 24, 1921, to the Commission on Foreign Affairs of the 
French Senate. 

In the second part of the volume, the author treats by subject the various 
matters that have constituted the work of the League of Nations. He 
describes the organization and work of the Permanent Court of International 
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Justice, the political questions that have come before the League, the sub- 
jects of mandates and armaments, and he outlines the work of the technical 
organizations and the social and humanitarian work of the League. His 
final chapter deals with the jurisprudence of the Council and Assembly of 
the League. 

In many cases the author has inserted the actual texts of important 
resolutions of the League and reports adopted by it. 

The subject of M. Bourgeois’ work is so extensive that a brief indication 
of its contents is all that may be included within the compass of a review 
of it. Those students of the League of Nations who must refer to the 
numerous and varied publications of the League for authentic information 
as to its extensive activities will find the volume by M. Bourgeois a useful 


compendium. 


Legislative Series of the International Labour Office. The International 
Labour Office of the League of Nations at Geneva, is now publishing a series 
of volumes known as the Legislative Series. As the title implies, the series 
contains collections of laws, orders and regulations affecting labor through- 
out the world. 

The first volume covers the year 1920, and contains 26 Austrian docu- 
ments, 15 Belgium documents, 1 Bolivian and 2 Brazilian documents, 1 
document each of Bulgaria, Colombia and Costa Rica, 8 documents of 
Czecho-Slovakia, 4 each of Denmark and Finland, 33 French documents, 1 
of Georgia, 28 German documents, 13 British documents, 6 of Greece, 3 of 
Hungary, 9 of Italy, 2 of Lithuania, 4 of Luxemburg, 8 of The Netherlands, 
24 Norwegian documents, 3 of Poland, 4 of Roumania, 1 each of Russia and 
the Serbo-Croat-Slovene Kingdom, 16 Spanish documents, 8 of Switzerland, 
1 of the United States of America, and 6 of Uruguay. The subjects most 
numerously treated in these many documents are accident compensation, 
arbitration and conciliation, the employment of women and children, the 
regulation of dangerous, unhealthy and noxious trades, sanitation, inspection 
service, old age and disability insurance, hours of labor, trade unions and 
wages. In addition to the documents of a national character, the 1920 
volume contains the convention of September 3, 1919, between France and 
Poland respecting emigration and immigration, and the similar convention 
between France and Czecho-Slovakia of March 20, 1920; the labor treaty 
of September 30, 1919, between France and Italy and the similar treaty 
between Italy and Luxemburg of November 11, 1920. There are a few 
other international conventions in the volume. 

The volume covering the year 1921 has been issued in two parts. It 
contains four international conventions dealing with miners’ pensions be- 
tween France and Belgium, unemployment benefits between Italy and 
Switzerland, accident insurance between Belgium and The Netherlands, and 
emigration and employment between Italy and Brazil. The national docu- 
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ments include one of Argentina, 6 of Austria, 4 of Belgium, 1 of Brazil, 2 of 
Chile, 1 of Colombia, 6 of Czecho-Slovakia, 9 of Denmark, 1 each of Ecuador 
and Esthonia, 2 of Finland, 6 of France, 7 of Germany, 11 of Great Britain, 
2 each of Greece, Hungary, and Iceland, 5 each of Italy and Japan, 1 of 
Mexico, 4 of The Netherlands, 2 of Norway, 10 of Poland, 2 of Roumania, 
1 of South Africa, 4 of the Serbo-Croat-Slovene Kingdom, 1 of Spain, 3 of 
Sweden, 2 of Switzerland, 3 of Tunis, 2 of the United States, and 1 of 
Uruguay. 

The volumes sent to the JourRNAL for notice are printed in English, and 
bear the imprint of Harrison & Sons, Ltd., St. Martin’s Lane, W. C. 2, 


London, England. 


Transactions of the Grotius Society. Volume IX of the Transactions of 
The Grotius Society, containing the papers read before the Society in the 
year 1923, has now appeared. The papers included in the volume are as 
follows: “A mediaeval pacifist—Pierre Du Bois,” by W. 8S. M. Knight; 
“The use of poison gas in war,’”’ by Herbert F. Manisty; ‘‘ Vienna in 1914,” 
by Sir Maurice De Bunsen; ‘‘ The Anglo-French Tunis dispute,’”’ by William 
Latey; “Transylvania,” by Roland E. L. Vaughan Williams; “Private 
international law and bankruptcy and liquidation of companies,’’ by Leslie 
Burgin; ‘Territorial waters,” by C. J. Colombos; “Continuous voyage: 
The present position,’ by Thos. Baty; “Division of states: Its effect on 
obligations,”’ by Thos. Baty; “The treatment of prisoners of war,”’ by Lieut.- 
General Sir Herbert Belfield; ‘‘ Military occupation of alien territory in 
time of peace,”’ by F. Llewellyn Jones. 

The volume contains 163 pages, and is published by Messrs. Sweet and 
Maxwell, Ltd., 3 Chancery Lane, W. C. 2, London. The price to non- 
members of the Society is 7s. 6d. 


The Saar Controversy. Pursuant to its custom of issuing monographs from 
time to time upon important international law subjects of current interest, 
the Grotius Society has issued publication No. 2 dealing with the Saar 
Controversy, by Dr. W. R. Bisschop. The monograph contains a preface 
by the Right Hon. Lord Phillimore, commending the work as a “thoughtful 
and learned essay which should make a valuable contribution towards the 
materials for a final decision.”” As annexes to the monograph the author 
reprints the letter of Mr. Bernard M. Baruch to President Wilson, dated 
April 9, 1919, on the subject of the French ownership of the coal mines of 
the Saar, a section from R. 8S. Baker’s Woodrow Wilson and World Settle- 
ment on the subject of French ambitions, and the speeches made by Lord 
Robert Cecil, Mr. Hanotaux and Mr. Branting in the Council of the League 
of Nations on July 2, 1923. 

The volume contains an index, and is published by Messrs. Sweet and 
Maxwell, Ltd., 3 Chancery Lane, W. C. 2, London. The price is 7s. 6d. 
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Naval War College International Law Documents. In this volume, bearing 
the imprint of the Government Printing Office at Washington, 1923, the 
Naval War College has reprinted the documents relating to the Conference 
on the Limitation of Armament, at Washington, with notes and index. 
The volume contains President Harding’s invitations to the Powers to take 
part in the Conference, the agenda of the Conference, the proposal of the 
United States for a limitation of naval armament, the minutes of the meet- 
ings of the Committee on Limitation of Armament, the report of the Ameri- 
can Delegation to the President of the United States, and the treaties and 
resolutions approved and adopted by the Conference. The latter are given 
in the English and French languages in parallel columns. Copies of the 
book may be obtained from the Superintendent of Documents, Government 
Printing Office, Washington, D. C., at 75 cents per copy. 


Bibliotheca Vuisseriana dissertationum ius internationale illustrantium. 
The second volume in this series has appeared under date of 1924. The 
first volume was noticed in this JouRNAL for October, 1923, page 839. The 
present volume contains three papers; the first, by Sir John Fischer Williams 
entitled “International law and international financial obligations arising 
from contract.’”’ The paper is made up of three lectures delivered in August, 
1923, before the Hague Academy of International Law. The second paper 
is entitled “‘La Responsabilité des Etats,” and contains the lectures also 
delivered before the Academy of International Law at The Hague in July, 
1923, by Prof. Charles de Visscher. The third paper is entitled “Les 
fleuves et canaux internationaux,”’ by Jonkheer W. J. M. Van Eysinga, 
likewise delivered before the Academy of International Law at The Hague, 
in July, 1923. The paper by Sir John Fischer Williams is printed in English, 
and those by Professors de Visscher and Van Eysinga in French. 


Germany and Europe. By Count Harry Kessler. This is a publication 
of the Yale University Press, containing the lectures delivered at the Insti- 
tute of Politics, Williamstown, Mass., in July and August, 1923, by the 
former German Minister to Poland. The lectures were six in number, and 
were entitled as follows: ‘‘The Fruits of the War and the Fruits of Peace,”’ 
“The Peacemakers at Work,” “The Fruits of Versailles,” “Security,” 
“The Ruhr and After,” ‘National and International Democracy.”’ The 
volume contains 150 pages, and is sold for $2.00. 


Books Received! 
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